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tion in of thatthat, cases construction shouldrequire doubt, be
the andwhich best obviates mischiefs advancespreferred |he

1the statute. Kent’sremedy Com. 463.bycontemplated
An is drawn from the inargument provision relation to the

fines,of forfeitures and thecosts topayment town, but it strikes
us no force. It seemswith to have been the of thedesign law
to thethrow thetown ofupon expense themaintaining police

tocourt, and itallow the fines, forfeitures and costs, as to some
anextent as asis done to countiesindemnity, just in the case of

courts.other If the costs to theare andpaid town, there is
of themany portion which are not entitled retain,tothey as the

fees of sheriffs and witnesses, are of course betothey overpaid
to those to whom they belong.

Motion dismissed.

Gorham W. Hoitt v. Enoch Holcomb & als.

givenIn debt on to indemnifybond the sheriff to against liabilityhim on ac-
deputy, plaintiffcount of his the a pleato replied, Fraud,of release —1st.

specifying particulars.without the 2d. representationsFalse and fraudulent
that there had ;been no of thebreach of deputythe bond that thecondition was

arrear, paidnot in up promptly,but had that plain-so it would be safe for the
give release,tiff theto on which issues were allegationstaken. All the of the

replications provedwere except that there was no evidence of a technical
Held,breach of the condition theof bond.— unnecessarythat this was to main-

part plaintifftain the issue on the of the replications.on either of the

Where one the appliedof sureties on such bond plaintiffto the to release him
therefrom, and,a surety,as matter of andfavor convenience to the in order

release,giveto induce falsely fraudulentlyhim to the forego-and made the
ing representations, and at the same time stated that he enquirieshad made

, subjecttheon of the deputyofficial liabilities of the at the offices of the attor-
—neys vicinity,at inlaw his and had learned the representedfacts to be as

held, plaintiffthat the imposition practicedcould avail himself of the upon
him to a given representations,avoid release the faith theon of and that this
was not a applicationcase for the the partyof doctrine imposedthat where the
upon equalhas knowledge,means of it folly representa-is his to trust to the
tions of the party.other
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tocharacter, semble, boundplaintiff notwere a case of that that the wasitIf
to, himself,attorneys informationdeputy forto the referred nor to theresort

thoserule insubject, giving representations, thethe before credit to the ason
uponimposedcases, applied, only partywhere the doctrine is to be is that the

knowledge aspropergive reasonable and attention to such means ofshall
can-hemay judgment,the reach of his observation and and whichbe within

disregard negligence andor without indiscretion.not overlook
liablehe isdeputies, though thata sheriff to his in law suchrelation ofThe
havenotice, law topresumed indefaults without is not such that he isfor their
frauddefaults, preclude setting up suchknowledge of those so as to him from

given.a releasein avoidance of so

ofof instructionsambiguitywill set aside on account in theA verdict not be
court, apparent jury bythe misled it.if it is that were notthe

injury by propositionmisled a containedpresumedbe that the were notIt will
itself,instructions, which, susceptible a construc-bywhen- is ofthe considered

erroneous, if, thewithrender it when considered in connectionthat wouldtion
itsubject matter to whichparts charge,the and in reference to tlieofother

relate, anotherby jury there be no doubt thatunderstood the to couldwas
intended,meaning which would render it correct.was

loss,bond, allindemnify plaintiff againstthesuch conditioned toa suit onIn
isneglects deputy,the hedamages, the acts and ofand costs on account of

damages, paid bythe him or his sure-as in addition to sumsto receiveentitled
satisfy againstcounty, judgmentsto the to recoveredhis official bondonties

thereon,deputy reasonabledefaults of the and interest all suchthehim for
him in the suits inexpenses byas were incurred and about the defence of

rendered, including ajudgments counsel fees and reasonablethe werewhich
services;personal and in the bond tlie samecompensation for his the suit on

costs,services,compensation beyond but not theand for the taxableexpenses
bond,expenses upon broughtincurred a suit to enforcein his officialorcosts

judgment; upon judgmenta in of the sheriff forof such and favorpayment
bond, damageswellpenalty of the execution will be awarded as for thethe

uponsubsequentaccrued the commencement the suit themay have to ofthat
bond, priorthose thereto.as for

asbond, Holcomb the other defendantsandbyDebt on given
conditionedsureties, to the as sheriff of theto his plaintiff, county,

loss,the all and costs reasonagainst byindemnify plaintiff damages
of Holcomb in the office of sheriff.the acts or deputyof neglects

the on theunder the seal ofa releasePlea, plaintiff, given
to one of theNovember, 1847, defendants,23d of Montgomery,

and all thereon.him from the bond liabilitydischarging
1. Non est as to said and issuerelease,Replication factum

thereon.
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2. That the fraud,release'was obtained the covin and mis-by
ofrepresentation Montgomery.

3. That the release was obtained by fraud inMontgomery by
this; November,that on the 23d of 1847, Montgomery falsely
and to thatthe Holcombfraudulently represented wasplaintiff

in office;not default in his said that there had not been any
bond;breach of the condition the heof that had alloverpaid

him received of themoneys and that theby plaintiff,as,deputy
—release;bewould safe inplaintiff thegiving Montgomery

whereas Holcomb had then committed divers breaches of the
bond;condition of the had to ofover sumsneglected largepay

him onreceived account of certain in hismoney by precepts
hands, and him levied, viz.: received the 2d$261,51, on ofby

1847,June, on an execution issued a ren-which upon judgment
dered in the Court of Common Pleas in offavor the Strafford

;one Pinkhambank andagainst $879,02, received on the 18th
1847,of on an executionMay, which issued aupon judgment

rendered in insaid court of Hill &favor Co. Went-against
; said beenworth which sums had never over Holcombpaid by

to entitled thatand said releaseany person thereto, was deliv-
ered in confidence and saidreason ofby misrepresentations.

4. That the release the fraud,was obtained covin andby mis-
this;of in that on the 23d of No-representation Montgomery

ember, he1847, and to thefalsely fraudulently represented
as set out in the third thereplication,plaintiff, omitting specifi-
thecation of and sumsexecutions received thereon.particular

theas to third and fourthsecond,Rejoinder trav-replications,
same,the andersing issues thereon.

the trial theUpon defendants, introduced evidencehaving to
sustain the issue on their on the of non estpart replication fac-
tum to the release, the then introduced asplaintiff witnesses

Hoitt and hisMary Hoitt,AnnAbby who tes-Lucy daughters,
tified 1847,to what November,occurred on the 23d of between
the and at the time when theplaintiff releaseMontgomery was

andgiven, whose the directwas evidencetestimony only upon
the of the false and fraudulentallegedsubject representations.
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onthat that came to hertestified father’sday MontgomeryMary
“him,and said to The me this ishouse paper you gave morning

for without as the oneseal,not good any thing your gavewe
Iis seal. have one made out underunder sealandgotyou

handed to the aMontgomery whichthereupon plaintiff paper
read,to and then said that he liked to peoplehe appeared oblige

himself; thatwithoút thenhe could saidinjuring Montgomeryif
to it,be safe as Holcombwould was asignthe plaintiff prompt

and that heand had in-paid up promptly, (Montgomery)officer
all the to mean all thelawyers (understoodof attorneysquired

there behind;the andEalls,)law at Great was thatnothingat
thethen said if these facts he had nowerethe objectionplaintiff

the to thatwhich thesepaper; Montgomery repliedto signing
the thethe andfacts, thereupon signed andplaintiff paperwere

toit Montgomery.delivered
that said to hertestified father thatMontgomerySaid Lucy

himthe had thatwhich plaintiff given morning wasthe paper
theseal,a as bond had himfor withoutnothing they givengood

thethat handedseal; aunder Montgomeiy plaintiff paper,was
said heread; and, after had noreading,he toobjectionwhich

himself, as he ac-it not toinjureif was willingwouldsigning
if he could do so to himself;others without injurycommodate

it not him,then said aswould HolcombinjureMontgomerythat
; hebusiness thata had beengood todoing (Montgomery)was

Falls,at andoffices Great and heinquired, hadthe lawyers’all
andliked,Holcomb not behindwas was buthand,thatlearned

hadand thatofficer, thepaid up promptly;a plain-promptwas
the he tofacts,these theif were was willing signthen saidtiff
to heaccommodate,liked if could dohe soalwaysaspaper,

himself: To that itwhich Montgomery repliedinjuringwithout
nothim, as Holcomb was butowing, was anot injurewould

that the there-and promptly;paid up plaintiffofficerprompt
the releasewhich was thethe paper, produced bysignedupon

toitand delivereddefendants, Montgomery.
in 1847,May, Holcomb,then that hav-provedThe plaintiff

the collectedexecutions,to be levied two thehandshisining
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thereof;amounts that in commenced1848, suits wereJanuary,
the ofcreditors as for the defaultssheriff,theby against plaintiff

suits;Holcomb in not the inover so collected whichpaying money
and noticewere recovered the thatjudgments against plaintiff,

of the Holcomb.of the suits towaspendency seasonably given
There no the cred-evidence of a demand either ofwas made by
itors Holcomb for the in theThere evidenceupon wasmoney.
case totending show that at time of makingtheMontgomery,
the into Holcomb’srepresentations relative not or beingowing

and toarrear, his that werehaving paid up theyknewpromptly,
butfalse, there no ob-evidence as he or notwas to whether had

tained information of of the at the orany Falls,Greatattorneys
elsewhere, relative to Holcomb’s nor had oraffairs, whether he

made innot relationinquiries thereto.
theOn of the itdefendants was contended that thispart upon

theevidence issues on the second, third' and fourth replications
not maintained thewere and amoved for nonsuit.by plaintiff,

A nonsuit was also moved on other whichgrounds, sufficiently
in the of theappear court.opinion

The court ruled that the evidence be submit-sufficient towas
ted to the and instructed them that to thosejury, maintain issues
the mustplaintiff that the false;prove thatrepresentations were

false;them to beMontgomery knew that were in relationthey
matters,to material the ofand effect the re-touching operation

or thelease, matter ;itsubject which thatupon might operate
were such that the hadthey them,the toplaintiff right uponrely

either because related to matters aboutthey which Montgomery
had notinformation,superior accessible to theequally plaintiff;
or because he claimed, and the that heunderstood hadplaintiff
obtained, information not to the aknown fromplaintiff, specified
source, which, tothough accessible the had notequally plaintiff,
been him;resorted to and theby that the inconfidingplaintiff,

andrepresentations, them to be or ortrue, notbelieving knowing
reason to orhaving believe them influ-to be wassuppose false,

enced them release;to theby give and if thetherefore, jury
believed, the time ob-that at the ofevidence,upon Montgomery,
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thetaining release, as facts Holcomb notthat wasrepresented
arrear,in but had out all received him aspaid bymoney dep-

sheriff foruty which the been so ashavemight liable,plaintiff
itthat release;bewould safe for the the andplaintiff to give

if the further believed thatjury these wererepresentations
false, and ; and also,known to be false theby if,Montgomery

atbelieved thatjury the time of them alsomaking Montgomery
represented that he had the of the attor-made at officesinquiry

at atneys the situationFalls,law Great in relation to Holcomb’s
and affairs as sheriff, and had there obtained knowledgedeputy
on that also,not the theif,to andknownsubject, plaintiff; jury
believed that the be-relied theseplaintiff upon representations,

bethem to not reason to orlieving ortrue, having any suppose
believe to to thethem themand inducedbe'false, was by give

•the therelease, then return their verdictshouldjury upon
issues forsecond,on the third and fourth the plaintiff.replications,

The the court to instructcounsel for the defendants requested
the if the and had meansthatjury plaintiff equalMontgomery
of in his office,the true affairssituation of Holcomb’sknowing

the ofas exercisebyor if thesheriff, plaintiff might,deputy
onknowledgehave obtained equalcare andordinary diligence,

no madethat then byrepresentationswithsubject Montgomery,
tomatter be sufficientthat wouldin relation toMontgomery

instruct therelease; but declined so toavoid the the court jury,
to which the defendants excepted.

as the firstdefendants,the toThe a forreturned verdictjury
the andrelease,est toofissue on the nonreplication factum

the; defendantsissues whichthe as to the otherfor plaintiff
instruc-in the said rulings,for erroraside,to setmove the court

the court.tions and refusals of
beenhaveother actionsthis suitofSince the commencement

Holcomb, inofthe defaultsthe forbrought plaintiffagainst
Sev-this plaintiff.have rendered againstbeenjudgmentswhich

thethe sureties ofbeenhave paid byoferal these judgments
andsuitthe after broughtto county,his officialbondonplaintiff,

ahis forsureties,andthe plaintiffrecovered againstjudgment
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breach of the of andcondition said in not dis-bond, satisfying
the himsaid so for thecharging againstrecoveredjudgments

defaults of Holcomb.
In all thethe the defaults of Hol-suits foragainst plaintiff

comb, seasonable notice of the thereof towas given pendency
services,and the and andHolcomb, devoted his timeplaintiff

incurred suits,in about the thoseand defence of beyondexpenses
the amount him in theas costs renderedpaid by judgments.
The claims that in ifplaintiff isawarding damages, judgment
rendered on the such sum shall inverdict, be rendered damages
as will him all loss on account of saidagainstindemnify judg-
ments, all incurred andincluding expenses him, aproperly by
reasonable for his time in theand services defencecompensation

said suit,of and also in the of this suit theprosecution beyond
taxable costs therein.

Bell,and O. 3. for the defendants.Marston,
I. The ruledcourt should have that the action could not be

maintained on the andevidence, should ordered a nonsuit.have
1. The doesevidence not the second, thirdplaintiff’s support

fourthand replications.
No breach of the condition of Holcomb’s bond was proved,

as in saidalleged replications.
The release executedwas November 23, 1847.
In Holcomb had collected1847, the amounts of theMay, two

executions, and in suitsJanuary, 1848, commencedwere against
the default infor Holcomb’s not theplaintiff overpaying money

collected creditors;so the execution but to Novemberby up
the time23, 1847, when wereMontgomery’s representations

it that no demandmade, was made Holcomb foruponappears
the said thecollected on executions. law ofmoney By New-

he to retain until ithad a said was de-rightHampshire money
him; to thesemanded of with executions,consequently, regard

there no of the condition of Holcomb’s on thewas breach bond
;23d of 4 H.November, Mahurin,1847. v. N. 296Moody

454,N. 11.H.,Stat.,Comp. p. §
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2. The madestatements to Hoitt con-by wereMontgomery
a thematter about latter hadcerning which means ofequal

former;information the itandwith was Hoitt’s to act onfolly
the statements of one interested.adversely

It will not be contended that Hoitt had not as means ofgood
information about Holcomb’s affairs as had. AllMontgomery
the sources of information to had accessMontgomerywhich
were as Hoittto as to him. And in theopen particular speci-
fied sources of information at in Greatlaw(the attorneys Falls,)
could be examined Hoitt as asby well by Montgomery.

Hoitt also had means, from his official to Sol-position, compel
comb to disclose the condition of his neitherbusiness, which

nor one else could have.Montgomery any
The of to he released from theapplicationvery Montgomery

bond should have Hoitt He had no toput upon inquiry. right
the mererely assertions of a andupon party obviously deeply

interested, he couldwhen so have ascertained the truth ofeasily
the matter.

The of the in tosimilar cases usepolicy law requires parties
hands;the means of information in their and if actthey without

the thedoing so, law not them fromwill ofprotect consequences
their negligence.

A familiar is the case of the an articlesale of inexample
therewhich is a defect. The rescindcannot thepatent purchaser

contract nor recover from thedamages seller, notwithstanding
the hadseller thewarranted article free from defect.such

In cases of contracts of ifsale, a does not availpurchaser
himself of the or of to himmeans orknowledge knowledge open
his he cannot be heard thatto he deceivedagents, wassay by
the vendor’s the rulefor is caveatmisrepresentations, emptor,
and his aloss is result of his 1and Sto-own folly negligence.

Juris. 228.Eq.ry’s
If the be of such arepresentation nature that the other party

has no to relianceright it, and it his toplace ownupon was folly
credence to itgive it, will avoid the contract. Ibid. 225.not

In the case of v. J. had aYoung, S.Savvey (Yelv. 21,)
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¿£150term for affirmed itfalsely year;and wasyears, perworth
and so J. it;D. D. could not gethim that sum for but J.gave
¿£100 for he J. the deceit.it, sued S. for Yerdictwhereupon
for the plaintiff.

The arrested, it the barewas as defendant’sjudgment was
assertion, and it thewas to it.plaintiff’s folly uponrely

Note 1. Where the nude thatassertion, is,affirmation-is a
there is no and the deceivedintended,warranty where party

exercisemay his own or where commonjudgment, by prudence
he ascertain the truthmay of the assertion, if he is deceived it
is his own and he hasfault, no Metcalf’sSee, also,remedy.
notes to the same case. Yelverton et Ed.21, Mete.seq.,

It is said the that the involvedby plaintiff of inprinciple law
the above authorities to Butcontracts of sale. theapplies only

authorities that thefollowing same doctrine isshow recognized
as inlaw other cases than contracts of sale. Merrill,v.Bayley
Cro. Jac. 886.

In this case the defendant hired the to haul a load ofplaintiff
merchandise for 2s. 8d. hundred thereper weight, affirming

no more thanwas hundredeight and the under-weight; plaintiff
took to haul andit, killed several of his horses, there inbeing
fact hundredtwenty-two for theweight. Yerdict plaintiff.

The defendant in arrest ofmoved, for itthatjudgment, was
the plaintiff’s Itown was a matter that in hisfolly. ownlay
view, and if he doubted the heweight have it.might weighed
He notwas bound to credence togive and,another’s speech;

his own hebeing ;isneglect, without as if a manremedy buys
a horse with of two when he has but hewarranty eyes, hasone,
no as theremedy, affirmation is not beto for theregarded, law

nogives forremedy voluntary negligence.
The courtwhole ofwas it said thereopinion, was wasalthough

fraud inapparent him affirmed, andwho theperadventure plain-
tiff was a and had no But itstranger was answeredweights.
that it was his gross negligence. Starr v.Judgment stayed.

5 HillBennett, 303.
In this last a sheriff had returnedcase, an execu-deputy who
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thetion was of if theinquired by return in due formplaintiff was
of and the tolaw, deceive,deputy, intending was,answered that it

the filed a billcreditor’s the execu-whereupon plaintiff against
tion debtor, but lost the theadvantage thereof reason ofby

of the return.insufficiency
“Extract from the theof court: The return notopinion was

in but it a matter record,was of toonly writing, which was open
the one,of and the exam-inspection should haveevery plaintiff
ined for himself.”

court recited and the case of v. Mer-approved Bayley[The
rel, Cro. Jae. 386, and said:]

“ This case is also in 3 Buis. 95. Itreported approvedwas.
in 51,3 D. & deceitFreeman,v. E. where this action ofBasley

carried Ashhurst,was to its utmost limit. said the carrierJ.,
had the means of certain in his power,ownobtaining knowledge

;the and therefore foolish credulity,it aby weighing goods was
tookthe law not relieve.would Lordagainst Kenyonwhich

from thethe same the Itof question. distinguishedview was
an individ-of a false affirmation the ofcase concerning solvency

hethe is canual, because there informationasking whichparty
inBut the casehere,others.consultingonly acquire by taking

for aare suingits most for thefavorable aspect theyplaintiff,
instrument,false affirmation the contents of a writtenconcerning

their reach.and that instrumentwhen was withincompletely
trust thereand IThere is no for such an action,precedent

busi-to their; must some attention ownwill be men givenever
themthen suingtheir andinstead ofness, questioning neighbors

deceit.”for
defendant.fortherethis case was thejudgmentIn

of Starr v.the caseresemblance-is a betweenstrongThere
bar.the case atandBennett

held:the courtBennettv.In Starr
defendantof thethenotwithstanding representations1. That

deceive,tofalse and intendedwere
the mightrelated to a record plaintiffwhich2. Yet that they

himself;forexaminedhave
the record,not examinehe didBut as3.
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■ 4. he induced theAlthough was toby representation change
his condition for the worse,

5. He was without remedy.
In like manner in the case at bar:
1. this theAdmitting, of Mont-purpose, representationsfor

false,to deceive,be and intended togomery
2. Yet related to matters and sources ofthey information

the at Hoitt(viz., lawyers Great which haveFalls,) might
examined for himself.

3. But as he did not them,examine
4. heAlthough induced thewas toby executerepresentations

the release,
5. He is remedy.without
3. This be maintained,action thecannot because pre-law

sumes and a sheriff to be at all timesrequires acquainted with
the official situation of his and nodeputies; misrepresentations
on that can be said to as a fraud him.subject operate upon

The sheriff and his as to theare, official ofacts thedeputy
latter, identical. 2v. Pick.Ingersoll 276.Sawyer,

the of this State, the sheriff is liable forBy law all the official
of his withoutdoings and of todeputy, notice, course is taken

be conversant them.withthoroughly
too,Public demands that thepolicy, sheriff should always

the exactknow situation of his in their office. When-deputies,
hisever is in he isdeputy arrear, bound, afalling by regardjust

to the interests of those at once to use thehim,employing power
he has over his to Hethem. bedeputy, would shame-protect

if he suffered thenegligent to on and administerfully deputy go
his office or heunfaithfully so andwhenrecklessly, might easily

it.effectually prevent
The more thatsomethinglaw of a sheriff than heexpects

shall a sufficient number of and then sitappoint deputies, down
and themallow to in their withoutproceed fashion,own inquiry
into their conduct. matter;The an interest in thehavepublic

have a to demand that their business be donethey right shall by
dueThe administration of thecompetent agents. law requires
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de-that inable shall be everyand faithful ministers appointed
a sheriff’s; it is of the ofand one mostpartment important

andduties to that these are instantlysee requirements amply
“fulfilled. fromHe has no to myI have bondsright say, my

I suitorsam and on and involvedeputies; safe, they may go
in endless administra-and and thelitigation expense, bring
tion of tointo I lift a handand shall notjustice stopdisrepute,
them.”

it that heOn the be to tohe is to and seevigilant,contrary,
heto office as his subordinates those knowsappoints whomonly

in notto be honest them officeand and that he retainscapable,
an the duties ofhour after cease to be If tÉese areso.they

then he is bound the ofsheriff,the to actual standing everyknow
; for aid,at all times and he cannot call on the court heredeputy

that heon the has his in thatplea neglected respect.duty
incorrect.H. The instructions of the court to the werejury

“ theThe of the instructedis,case Thelanguage judge
that if believed that the relied theseuponthey plaintiffjury

true, orof them to beMontgomery, believingrepresentations
inducednot reason to them to be andfalse,believehaving was

them the then theirto the should returnrelease,by give jury
for the the third andsecond,verdict on fourth replica-plaintiff

tions.”
two :This comprehends propositions

theI. If relied the believingplaintiff upon representations,
;be true or,them to

to2. If he relied the not reasonupon havingrepresentations,
to be false; &c.,or believe them in either thecase,suppose

themust be forverdict plaintiff.
The first of these has been consideredpropositions already

and need not be to here.advertedincidentally,
maintainThe second we to be erroneous.proposition

It not the believed thedoes must haveplaintiff rep-thatimply
resentations to be but excludes that idea thetrue, by disjunctive

the theor members of sentence.between
It can but this: the relied themean Ifnothing plaintiff upon
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of neither nor disbeliev-believingrepresentations Montgomery,
them to be not whethertrue, is,(that having any opinioning

true or and induced them to thewere wasthey false,) by give
thenrelease, he avoid the release.may

understand that theWe does not for the avoid-law provide
ance theof in case ofdeeds, defrauded and de-except parties

aceived. A deed is solemn not to beinstrument, recalled or
aside Itset is one isupon slight grounds. when tricked andonly

hecheated into a that is entitleddeed, to contestexecuting its
—He must have been misled false statementsvalidity. by state-

—that he bements believed to true before he can ask the court
to decree his solemn act a If he runs thenullity. risk to act

statements,the not them to be true, heupon believing must
thereon. Iftake falls this doctrine needswhat the ofsupport

refer the court to theirwe inauthority, own thisopinion case,,
in 8is Foster 552.as it reported
atIn the case under thebar, instructions of the court, the

found that Hoitthave acted themayjury upon representations
withoutof toas theirMontgomery, having opinion truthany or

“He have reasoned inmay this : I dofalsity. way not know
is true false;what or IMontgomery sayswhether have no belief

;but I the release then if itit, signabout will is for interestmy to
;I can do itit continue so ifbinding,have is not for inter-my

I theit, on that theest, groundwill repudiate representations
false.”are

thedo not understandWe law to himgive suchany option.
done thecoolly act,he has taking theWhen chances of the

heuntrue, must be held tobeingstatements his bargain, however
he be of it.afterwardsmaysick

is in factaction between sets of sureties;This two those on
and thosebond onplaintiffs,Hoitt’s being Holcomb’s bond de-

fromThis thesufficientlyfendants. appears case.
theHave over thesuperiorplaintiffs any equity defendants—

to call forhave a title of thethey any straining rules of law in
madetheir ? If falsefavor Montgomery statements to Hoitt,

a matter which Hoittthey concerningwere bound,was as well
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about;common andprudence as his officialby to knowby duty,
Hoitt, his in thatof andby neglect duty by instantlyrespect,

the effectHolcomb from as soon he learneddischarging office, as
the release,of the defendants,without other orconsulting giving

them an to make Holcomb toopportunity arrangements with
the tohe an theup received,hadgive money wrought injury

of him to asksureties Holcomb that does not authorizesurely
from or court.indulgenceany particular jury

Bastman,JR. for the plaintiff.
All theThe evidence submitted to thewas jury.properly

the thirdsecond,material in and fourthallegations replications
and havesustained the the must sofullywere by proof, jury

theunderfound charge.
tonotice Holcomb of the the suitsThe of severalpendency

demandsufficient,the without of a onwasplaintiffagainst proof
for the collected. But it did notif appearHolcomb evenmoney

there had been ofthat a technical breach theof the condition
itbond, found that Holcombprovedwas and thebyyet jury

notarrear,in out all himhavingwas receivedpaid bymoneys
the be liable.for which plaintiff might

erroneous,if ininstructions to theThe wereany respectjury,
to the The intoo favorable defendants. whichpoint theyonly

in the alter-to for the isdefendants,the counselbyare objected
“ thethat if the thatnative believed plaintiffproposition, jury

ortrue,the to notthem bebelievingrelied upon representations,
be inducedreason to them to andfalse, bybelieve washaving

forto the then their should be thethem verdictgive release,
theThe latter branch of the is stronger.propositionplaintiff.”

theis to truth ofit not Hoitt believe the rep-only requiredBy
he had noresentations, but the are to thatbelieverequiredjury

trust. JReli-to is confidence,believereason otherwise. Belief
“ ofrest of a themind, resultingis the fromanee full belief

of a fact.”or a or theof certaintyveracity integrity person,
intherefore,on to full belief theiris,To haverely representations

theIf relied on no reasonthus them, havingcertainty. plaintiff
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or to beto believe them andsuppose false, induced themwas by
to the release, when in truthgive they were therefalse, can be

heno room to doubt misled andwas deceived.
The declined tocourt instruct theproperly as re-jury,

quested.
The comemisrepresentations charged under the head of mis-

facts,of toand,statements theaccording opinion of the court in
them on formercase,this before a occasion,when at the Decem-

the instructions askedterm, 1851,ber for would not toapply
the andthis case. toSupposing plaintiff have hadMontgomery

of and that themeans knowledge, theequal plaintiff -might, by
care andexercise of havediligence, theordinary obtained same

information, the falseyet maderepresentations by Montgomery
intended, and did as an inducement tooperatewere the plaintiff

the which,to forbear for hismaking inquiries own hesecurity,
have made.otherwise Even in of sale,cases themight where

is and botharticle visible to and the caveatpresent parties, rule,
artifice, trick orstrictly applies, anyemptor, misrepresentation

theand effect tointended, having divert the observation of the
in relation toalthough defects, is a fraud thebuyer, open upon

and vitiate thewill contract. 2 Kent’s Com. 484 topurchaser,
notes;and 1487, Ju., 200, etStory Eq. seq.§

The bond in suit towas the fromgiven allindemnify plaintiff
”“ loss, and costs thatdamages to him reasonmight happen by

of Holcomb’s acts or and he is entitledneglects; to indem-full
Unless he recovers all such reasonable sumsnity. as he has

beor tomay obliged counsel fees in thepaid, includingpay,
himsuits for Holcomb’s defaults, and inagainst suit,this and a

reasonable for his services, he notcompensation bepersonal will
indemnified.

theuponThe which in such case should beprinciples damages
assessed are considered in H.Parish, 496,French 14 N.fully v.

y". H.and Robinson 15 N.Bill, 477.

Ohristie, on the same side.
I. of correct;The thecharge was sojudge particularly
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raised thebythe thedecision of the court onwhen questions
in this is considered.term, 1851,at the Decembercase,pleadings

of fraudIt then that thefirst,was held, general allegation
in the thirdsufficient; and, second, that wasenough allegedwas

thisand enable the to maintainfourth toreplications plaintiff
action.

are wellThe in the third and fourthallegations replications
the as toand the of the whatby proof, chargesustained judge

the in thefraud, comes to utmost avermentconstitutes fully up
Free-The as established v.doctrine,declaration. in Pasley

is accordance to51,3 T. R. in the instructionsman, withprecise
and that been confirmed inthe case has andapprovedjury,

2the courts in this CasesLeadingmost of Smith’scountry.
notes.101, and

theII. The instructions asked for defendants wereby prop-
Therefused. of in themlaw involved applieserly principle

“ caveatdoctrine,to contracts where thebetween principalsonly
are in no to this case.and which way analogousapplies,emptor,”

arethe false made a thirdHere personbyrepresentations
about is included theand a matter which nevereffect, withinin

caveat to matters andwit, oflimits by opinionprescribed emptor,
affirmations visible defects. Free-Pasley v.concerningfalse

56, notes;Cases and 2 Kent’s2 Smith’s Com.man, Leading
notes; 2of and Nisi Prius489, 1302,(Ed. 1849,) Stephens’

note.and
allfirst,The should recover under the thebond,III. plaintiff

been to on the executionshe has pay againstcompelledmoney
; all andsecond,interest thereon reasonable costsand ex-him,

incurred him in those coun-defending suits,by includingpenses
; and, third,fees and services all the costs and ex-sel personal

counselsuit,of this also fees and service.includingpenses personal

The in thisJ. case on ahave, formerpleadingsSawyer,

under the examination court aof the de-occasion, uponpassed
fourththe third andsecond,to asmurrer replications, reported

535. It there decided thethat facts3 Foster wasin particular



1855.TERM,DECEMBER 201

Hoitt v. Holcomb.

reliedthe fraud to avoid the release needconstituting upon not
be in the thereplication;stated that therefore second replica-
tion, that obtained theby fraud,the releasealleging was covin
and misrepresentation of without theMontgomery, specifying

consisted,acts in thewhich fraud was andsufficient, also that
the third and fourth out the ofreplications, setting particulars
the fraud, contained necessaryall the toallegations fraudcharge
in that mode.specific

It is now contended that a nonsuit should have been ordered
at the as moved thetrial, defendants on severalby distinct
grounds.

The first is, that the evidence does not sustain the issues on
the of the thepart second,on third and fourthplaintiff replica-
tions.

The third and fourth as one of thereplications allege, fraudu-
lent made that itrepresentations by was statedMontgomery, by
him that there had been no breach of the ;condition of the bond

is,and the taken the defendants thatposition theby evidence
does not show such and that thebreach, of thefalsity represent-
ation thus not shown, thosebeing are notreplications sustained

theby proof.
•thisIf should be held to beposition correct, as to the third

and fourth still it cannot be takenreplications, as to the second
theissue. There that theallegation is, release was obtained by

fraud,the andcovin ofmisrepresentation Montgomery, generally.
the fraud itissue,To under this was immaterialprove whether

there or not of a thewas evidence breach of condition of the
or ofbond, a that there had been such breach.representation It

sufficient if the evidence a andwas shew false fraudulent repre-
in matter;sentation to other material andrespect any the mat-

ters about which the were torepresentations haveproved been
thatmade, Holcomb was not in hadarrear, but paid up promptly,

that itso would be safe for the to thegive release, were,plaintiff
character,in their as material as amounted to athough they
breach.technical That the to beevidence was sub-competent

mitted to issue,the this on this theofjury viewupon question,
xxxir. 14VOL.
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; the issue for thebe doubted and found thiscannot havingjury
it the the evidencecan avail to defendants'ifnothingplaintiff,

to be to maintain the on thebe held insufficient findingshould
other issues.

think the to be submitted toBut we evidence was competent
to thethe those issues. The relativeupon allegationsjury

the thebreach of condition are not essential of matter setparts
Theyin avoidance of the release. one of theout constitute

in fraud butconsist,which the is to areallegedparticulars they
cumulative. Other instances of fraud are set forth,merely

thewhich, of these standmaywithout wellsupport allegations,
fraud;of thea and as these allegationsas complete specification

distinct facts and not of thecircumstances,are of partaking
averments,of be considered ascharacter descriptive they may

them,theand failure of the evidence to assurplusage, prove
ofimmaterial, as sufficient is the other facts andso long proved

a ease of fraud ascircumstances, to constitute alleged.
it is contended motion forwhich the a'groundAnother upon

thehave been thatis,nonsuit should granted, representations
towere in relation matters about whichmade by Montgomery

means and it hishad ofequal knowledge,the wasplaintiff folly
to them.trustto

the for,to were asked based this view,uponInstructions jury
to and the same isgive,court declined question pre-thewhich

the taken to this refusalfor consideration upon exceptionssented
a thisthe motion for nonsuit oncourt,the as ground.of upon

thatfor theis not a case 'doctrine.applicationThis of _
in the of aare made course negotia-the representationsWhere

the matterin relation to aboutthe subjectbetweention parties,
a contractwith a view toare treating, concerningtheywhich

relate,to the amatter which representationsthe same subject
mutualand founded on consider-beneficial,contract reciprocally

thesale,and questionthe of aas in caseations, purchase
made in thethe upon by representations,imposedwhether party

means ofhad equal knowledge,of such negotiation, maycourse
hisforiseach ownThere, negotiatingbe a material one. party
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and is hisadvantage, each to trust to ownsupposed knowledge,
skill ;and neither considered as confi­diligence being reposing
dence in the beIndeed, said,other. to some extent,maythey
to stand in the attitude of andadverse areparties, putthereby

their other. And the care atten­upon guard against each and
tion which are to exercise in the tothey negotiation, protect
themselves from and are to testedbe thesurprise imposition, by

the maxim,involved in caveat Itprinciples beemptor. may
to in either to trust to theamounting follycredulity representa­

tions of the other about the thematter which is of suchsubject
negotiation them,between at the same timewhile either bemay
at to in theconfide same from aliberty thirdrepresentations

not the.person, a to or to similarparty negotiation, representa­
tions from the other matter,about some other inparty relation
to which do not stand in that adverse Such is thethey position.
case of Watson,als. v. 6 Met. the246, falseMedbury where

made a third notrepresentations a to theby person, party nego­
tiation, were held to be sufficient to an theaction forsupport

itfraud, thestated court as between thebeing that,expressly by
to been Inparties it, would have insufficient. such casesthey

the fraudulent would furnish anfor actionrepresentations ground
in favor of the in case it should beparty imposed onlyupon,
made to that he did not stand byappear upon equal ground,
reason of ofhis not means orhaving equal knowledge, being

from the means atprevented trick,hand orusing by orartifice,
the like. The distinction between cases of that andcharacter
the case at bar is marked and In the transactionobvious. which
resulted in the the he was notplaintiff’s release,giving negotiat­

a contract of the character and under theing circumstances to
him in an attitude of like a vendee inplace opposition, treating

a sale,for him be his andtoadmonishing upon guard, subjecting
him to the same rule of as a vendee. That there arevigilance
a of cases in which the is left with­party imposedvariety upon

ofout the means of isequalwhereremedy, question knowledge
case,no less immaterial than in this is true. Butundoubtedly

not to this case. Suchupon applicablethey depend principles
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aare the 12cases East which was631,of Vernon v. Keyes,
Gallagerfalse the intention of a thirdofrepresentation person.

; do aBurnel,al. 6 346 a tov. Cowen promise future­ &
be Ben­act, at the time not intended to v.Starrperformed,

defendant;5 Hill. cited in the for the saidnett, 303, argument
the to ofcourt be a false assertion a matterby concerning opin­

about aor if aion, or, considered as false statementjudgment;
thematter of a matterfact, yet, being publicappearing upon

in; reason,the for thatrecords, to of oneopen inspection every
tofalse affirmation titleslike the cases of respectingprinciple,

init v.real of is said Lordby Kenyon, Pasleywhichproperty,
“ torecourse3 that a does not haveT. R.Preeman, 51, person

he isthe title of an estate whichtoconversation knowcommon
; and he doesdeeds,the titleto he inspectabout maypurchase

if he on othernot use common prudence rely any security.”
Bennett, aStarr considered as casethe same class with v.Of

a ormatter ofassertion concerning opinion judgment,of false
thefor de­of v. cited the counselYoung,the Harvey byis case

in21; in v.in Yelv. whichcommenting uponfendants Pasley
“ the theof determination inBuller, J.,Freeman, says, ground

a merethat the assertion was of matter ofcase was judg­that
; a matter of which the defendant had noand ofment opinion

but of which men be ofwillknowledge, many manyparticular
So,andis often whimand whichminds, governed by caprice.”

;386Merrill,v. Cro. Jac.of also reportedthe case Bayleytoo,
iffor the not adefendants,cited considered as95,3 Bulst.in

a is,mere matter ofassertion concerning opinion,falseofcase
a of such character, that,fact likeonenevertheless, concerning

records,the it ofto a want com­relative waspublicassertions
isto it. The decision of the case ex­to trustmon prudence

“the ofthe court on ground gross negligence.”byplacedpressly
at bar,bear to the case andcases any analogytheseNone of

that no one is to be found into assertbe safemayitindeed
thatheld not be theactionable,are tothe representationswhich

be to rest someexamination,on found onnot,willdecision
case.to thisnot applicableground
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this case is considered for the ofIf, however, one application
the thatdoctrine the is withoutthe impositionparty suffering

heif to the means ofattention to knowl-remedy, neglect give
accessible to the to thehim, utmost limit whichedge principle

has been carried even in those the caveatmaxim,cases when
is to him andto reasonableemptor, applies, .require give proper

attention to such themeans as be to be withinmay supposed
reach of his allobservation and He is not to exhaustjudgment..
the of tosources but to due attention thoseinformation, togive
overlook or andwhich be indiscretion.disregard would negligence

this rule ofby he would not seem to have beenJudged guilty
such carelessness or inattention, that he be leftshould without

the fraudagainst him. Extremeindemnity practiced upon
caution have to the favormight, himperhaps, prompted deny

until hesolicited, had to ofmake Holcombproceeded inquiries
and of thehimself, toattorneys who entrusted their business

him. The thethat thisobjection did not,plaintiff by practising
learn thecaution, falsehood that had told and sohim, pro-been

tect himself it en-against to the is notrelease,by refusing give
titled to as it andgreat favor, does fromcoming Montgomery
his co-defendant, in them-who, it, are to availmaking seeking
selves of the fraud.fruits of his It the cau-is not exercise of
tion the in it;which this is thelaw absencerespect requires only

;of ;of thatcareless indifference and inattention ofnegligence
inindiscretion to the de-betrusting representations which may

“a foolishsignated credulity.”
Besides, if the boundwas to resort to otherplaintiff sources

of before the ofinformation, credit togiving representations
the use andof artifice orMontgomery, device, calculatedany

mislead,to the to in-designed furtherinducing plaintiff forego
be sufficient toquiry, would him in theandjustify refraining;

statement of that he made thehad ofMontgomery, inquiries
torelative Holcomb’s had learnedaffairs, and the factsattorneys

to be as be considered of that char-represented, may properly
acter. This was calculated to lull thewell andsuspicion induce
belief that further unnecessary.wasinquiry
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that the case,can be taken of this inview weany pointUpon
entertain no that thisdoubt the motion for a nonsuit on ground

refused.was properly
the is,Another nonsuit was moved that nowhichground upon

made the of theto sheriff theuponmisrepresentation subject
be as a fraudliabilities of his can considered in lawsureties,

he is at times their offi-him, because to allknowupon presumed
cial at to claim thatsituation,and and is notproceedings liberty
he been to theirhas relativeupon byimposed misrepresentations
official doings.

the insheriff,The official acts of the are 'the acts ofdeputy
the sense that is for them as notice.his,he withoutresponsible
To extent be said to have Thethis may positionsthey identity.

this thehere taken theoretical idea of their inpush identity,
of the to the extent of an actualofficial proceedings deputy,

as to those It isof all possible,knowledgeidentity proceedings.
ofthat a case occur when soundmight principles publicperhaps,

that he to that heforbid should be allegewouldpolicy permitted
of as thehad been his toimposed knowledgewantupon through

;one of his for toinstance,official of asdoings where,deputies
of information be to himselfsuch want would withchargeallege

a or of if case can be conceived.breach such aneglect duty,
he held suchBut in such case could be to knowonlyproperly

in the exercise duefacts as could have been learned him ofby
and think the doctrine wouldWediligence, by proper inquiry.

too that he is not be at to claim thatsevere,be toquite liberty
the of a because he is bound tofraud,been made victimhe has
be theirthat done or his inall may neglected by deputiesknow

the its occurrence. No soundinstant ofofficial uponcapacity
a doctrine case.for in thisbe suchholdingreason can perceived

result frommischief mustseen thatIf to be practicalit were
his want of information onat to allegethat he is libertyholding

thethe official of hisof doings deputies, principlesthe subject
that he shouldand convenience requiremightof public policy

idea of the iden-butso to the fancifulbe allege;not permitted
no for main-furnishes groundand hissheriff deputiesof thetity
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suchtaining doctrine, when its result himis to leaveonly without
aindemnity for fraud him.practiced upon

It is also moved to set in the in­verdict,aside the for error
structions of the court It isto the contended thebyjury.
defendants the ifthat in that thewere, substance,instructions

should find either thethat the reliedjury upon repre­plaintiff
in the sensesentations, of and them asinbelieving confiding

true, or that he relied them in the tosense ofupon trusting
them as had,which a begrounds inupon legal remedy might

hecase should find himself infalsehood, eitherimposed upon by
case should find for the It is not claimed that thethey plaintiff.

so instructed injury were butterms, that the instruc­explicit
tions, as admit of construction,this and that theexpressed, jury

have thus understood Ifthem. there be in themay ambiguity
thebyused court in their still the verdictlanguage instructions,

aside,will not be if itset that the not misled.appears werejury
311;Hannum v. Belchertown, 19 Pick. v. 5Nye,Raymon

151;Met. Fitz v. 4 365.Boston, Cush.
the whole of theTaking instructions andtogether, considering

them in to case,reference the facts in the it clear thatis very
beenmust have understood that theas them to findthey requiring

relied andupon confided in the as true.plaintiff representations
“were told must find thethey that inThey confidingplaintiff,

them themand to bebelieving true, or not reason tohaving
believe themor to be tofalse, was influenced themsuppose by

;”the andrelease that must thefind thatgive again, they plain-
“ relied them,tiff them to be nottrue, orupon havingbelieving

or bereason to believe them to inducedfalse, and wassuppose
them the release.” is theby to It difficult to conceive howgive

that the the evi-told must be found,whenjury, plaintiff upon
”“ confided in to havedence, to have the andrepresentations,

“ themthem,relied so as be influenced and induced bytoupon”
therelease, the court,to the could have understood that bygive

alternative used in with those expressions,connectionproposition
“ tothem or not reasontrue,to be having sup-namely, believing

more oror them to be intended thingbelievepose false,” any
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less than that must find that the trusted themthey toplaintiff
as andtrue, deceived. the in itswas wholeConsidering charge

and in connection the facts asdrift, case,with in thereported
no other can derived it thanbe from that themeaning plaintiff

be found to in,must have confided relied and trusted to,upon,
the as as atrue, statement of facts. Norepresentations being

beenquestion seem to have in the ofwould suggested, progress
the trial, thein fact conduct of the inwhether plaintiff giving
the release beto on the that he trustedwas explained, ground

law,to the as for a atgroundrepresentations furnishing remedy
if false,should turn out to be the thator hethey upon ground
confided in them as A nature,true. of thisquestion approach-

to the character of aing somewhat wouldmetaphysical subtlety,
be to arise in the minds of the without thehardly expected jury

of a from or a morecounsel, distinct enuncia-help suggestion
tion of it the thecourt. The of inby whichonly part charge
it is claimed the distinction is thatissuggested, quoted.just

it to be an alternative of the formConsidering proposition sug-
in the still the latter branch cannot be consid-gested argument,

as former,sidered the the idea of beliefnegativing excluding
“contained in the that oneformer. To assert confides in and

“relies toa not reason or be-statement,upon” having suppose
belief;it thelieve to be offalse,” degreeimports highest

“as much so as to assert that he confides in and reliesquite
it, it to be true.” The musttherefore,upon believing jury,

have understood the latter not as an alternativebranch, proposi-
tion, butformer,the idea of belief contained in the asexcluding
a formcorrected of substituted in of the for-placeexpression,

to themer, and as intended the beforebring distinctlyby judge
minds of the the did thenot,which former legaljury, principle

to cases of this that the confidencecharacter,applicable placed
the in the hewhichparty imposed byby upon representation

deceived, must not be the result of a lead-was weak credulity,
him to believe the he had reason toing statements, when sup-

that false.werepose they
theThe result to have thus allarrived, upon pointswhich we
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in this of the therepart case, is, that must be thejudgment upon
verdict.

But a further arises: what are thequestion dam-by principles
in this toages case be assessed ? The is to be for thejudgment

whole in the bond, but execution is to issue for thepenalty only
thedamages which has sustained. Stat.,Revisedplaintiff chap.

190, 9, p. 384.§
The are not to be limited as haddamages, however, to such

accrued at the commencement of this butsuit, are to include all
that havemay been incurred to thedown time of judgment.
Waldo v. Fobes & 1 Mass. 10. The theal., toremedy plain­
tiff for damages is scire thefacias onsubsequently accruing, by

for further execution. Revisedjudgment 10.Stat., 384,p. §
And the court not drivewill the to sue out a scire faciasplaintiff
for damages which, accrued, bohaving included inalready may
the execution to he awarded,now suchalthough havedamages
accrued since the commencement of the suit.

The bond in this case is one of within itsindemnity, including
“terms all and thatloss, damages costs,” tomay thehappen

plaintiff reason of the actsby or of Holcomb, inneglects the
office of sheriff. beenVarious suits havedeputy brought against
the on account of the defaults ofplaintiff inHolcomb, which

beenhave rendered him.judgments Someagainst of these
have been satisfied andjudgments thedischarged by plaintiff

himself, and others the suretiesby his official bond to theupon
In the thecase ofcounty. former, no doubt that thearises

amount the is to bepaid upon judgments reckoned, interest,with
the timefrom of the and included in thepayments, damages.

In reference to the the thesureties ofjudgments paid by plain-
sometiff, doubt has arisen the can bewhether amount so paid

considered as the and thus constitutepaid by plaintiff, damages
to him. It notdoes that the thusarising appear bymoney paid

the sureties has been reimbursed them the and ifto by plaintiff,
he should be to the in this itcase,recover amountpermitted

never be him the sureties,recovered of to whommay possibly by
in it thisBut, weequity belongs. notwithstanding objection,
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are of that it tois be included in the of damages,awardopinion
as the at hishimself. It isthough paid by plaintiff money paid

andrequest, it;a him thetoupon promise lawby repay imply-
such anding from the relation of andrequest promise principal

For thissurety. it is to be considered as hispurpose money,
uponhim this noprocured it,to lessby implied promise repay

than if for the sameprocured as a loan hispurpose upon prom-
note to the sureties. And it differenceissory can make no to

these defendants it is so and is included inconsidered,whether
the now to bedamages awarded, or it be recoveredwhether

a scire facias for another execution at the someupon next, or
term of the court, after beensubsequent havemayproceedings

had between the and his sureties to make theplaintiff money
his.equitably

It is, not clear that he not recoverperhaps, entirely may upon
rendered him for the default of hisjudgment against with­deputy,

out byeither himself or his sureties. thepayment Such was view
it■which would seem taken thewas court in the case of Car­by

man v. 9 Barr. inNoble, 366, stood,which the in someparties
in much the same relation as the in this case.respects, parties

The in that case his action theplaintiff brought upon agreement
“of the defendant to him debt orindemnify against' damage,”

on account ;of a incurred him as and aliability by surety judg­
ment been recovered him on account of the lia­having against

it was held that he entitledwas to recoverbility, without pay­
ment of the it thesaid court thatjudgment, being by wouldthey
take on made to themcare, for that thatapplication purpose,
the recovered should be to the benefit of themoney applied
creditor to it belonged.whom equitably

in theThe court same manner in this tocase,may interpose
the claim theof sureties to the recov-protect equitable money

if it should be made toered, suchappear necessary, by proceed-
are in ouras not unusual in the case a orofings practice lien,

other claim theequitable upon judgment.
in thethe cases of French v. Par­Upon principles recognized

14 N. H. and Robinson & al. N. H.ish, 496, Hill, 477,v. 15
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theit is clear that the incurred byreasonablevery expenses
in the defence of the him for Holcomb’sactionsplaintiff, against

bedefaults, counsel and shouldservices,feesincluding personal
allowed in theassessing damages.

In the thatcited,case last Robinson al. v. it heldHill, was&
the ofincurred innecessary expenses obtaining per­possession
sonal secure thetoproperty, mortgaged mortgagee against liability
on a thebond, were proper charges upon mortgaged property,
under the condition in the trou­tomortgage indemnify againstts
ble and on account of the thebond, onexpense” signing ground
that were incurred in ofthey necessary consequenceexpenses,
the of the and thewithout whichneglect mortgagor, security

have beenwould The incurredunavailing. necessary expenses
the in this thesuit, taxable costsby plaintiff prosecuting beyond

be rendered inwhich the and thecosts,asmay judgment per­
services of thesonal so far as reasonable andwereplaintiff, they

stand the same result from theproper, upon ground. They neg­
thelect of defendants to furnish the indemnity promised; they

are within the terms of the as in thecleai’ly promise, expressed
condition of the bond, and them the on thewithout bondremedy

have beenwould We are, therefore, ofunavailing. thatopinion
these and services should also be included in theexpenses assess­
ment of the But the costs recovered thedamages. against

and his sureties in the suits his officialbond to theplaintiff upon
and the suits,incurred in and about those arecounty, expenses

not to be so included. It the of thewas to haveduty plaintiff
when rendered for thepaid was him de­up judgment against

fault Holcomb,of for a suit onwithout his official bond.waiting
That wrns a matter theto plaintiff, which re­entirely personal
sulted from his own and becannot set down to the ac­neglect,
count of inHolcomb, that can be it.view taken ofany Upon
these the amount of is to be ascertainedprinciples, damages by
the of an auditor, or in some inappointment other modeproper
the common and execution to issuepleas, accordingly.


