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v. Demerritt.Lyford

Batchelder, and thein same writ caused this defend-Jggnt against
law which forbids a eithercommon in a civil or crimi-judgment,

thewhere has been servedcase,nal withparty duly pro-proper
hisin absence.cess,

in thatIt is in Masachusetts a statutesuggested argument,
1851,in for defaulton againstwas providing judgmentpassed,

thefrom the inference is that an-which drawncorporations, by
there no such could be entered. Butcient practice judgment

of In thea different mode for this statute.find accountingwe
“of 1836,Statutes a clause introduced thatRevised was no

for shall be thereofindicted an offence convicted unlessperson
court,of his in or theguilt open admittingconfessionby by

him, demurrer,the his or orbycharge against plea bytruth of
a and recorded the court.”of bythe verdict jury, accepted

no could arise as to thea statute ancientquestionsuchUnder
and practice.previous

are the the usedviews of thatthese we opinion processUpon
thethe entered defendants’and judgment duly uponwas legal,

as default.to uponfailure appear
Judgment affirmed.

Lyford v. Demerritt.

beenjudgment has dis-foreign rendered,of attachment,ainWhere, process
the in that cannoton his disclosure,trustee processthecharging plaintiff

obtainingagainst dischargethe for histrusteeon the casean actionmaintain
fraudulent collusion with thehis andfraud in disclosure,and byfalsehoodby

defendant.principal

firstin counts. The countwas twodeclarationTheCase.

1841, havingthe 14th of aon July,thethat plaintiff,alleged
of the Courtsued outBatchelder,Johnoneagainstdemandjust

attach-of his ofwritBelknap,the countyforPleasCommonof
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ant to be as the that;summoned trustee of Batchelder the writ£
was served and returned thatto the term ofduly court,August
1841, at term thewhich defendant and answered toappeared
the action, was continued termwhich from to term till February

1846;term, this thedefendant,that tocontriving plain-prevent
tiff from andrecovering demand,his saidcollecting falsely,

and and claimwilfully without orfraudulently, wickedly, any just
demand Batchelder, causedagainst took, and Batchelder to give
to him a deed of and him of all hismortgage, give possession

andpersonal estate, estate,also a deed all hisof real to secure
and notes and which the defendant hepay hadmoney pretended
received and Batchelder;from and for andpaid having thus
taken said the on theconveyances, defendant, 26th of Feb-day

came into said andruary, 1846, court, declared,oath tes-upon
tified and that saidaffirmed and said deed madeweremortgage
and theexecuted for and of debts duesecurity payment just

him;and from Batchelder to which said oath and affirm-owing
false,ation wicked, andfraudulent, wilful,were wholly designed

to ;defraud the of claimhis Batchelderplaintiff just against by
reason of thewhich defrauded and fromwasplaintiff prevented

his debt andBatchelder, has lost therecovering against wholly
same.

The likesecond count the thefirst,was with ad-substantially
ditional that took theaverment the defendant conveyances,
“ and Batchel-conniving, withconfederating, agreeingconspiring
der to defraud the plaintiff.”

The defendant demurred declaration,to the and the questions
transferred this court demurrer.to arise on the

for theLyford, plaintiff.

Lames the defendant.Bell, for

ofC. J". The trustee summoned ourby processPerley,

is a to the and theforeign suit,attachment judgmentparty
or him has the same force and effectcharging asdischarging
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; that theother is to it issay, conclusive upon partiesjudgments
toas the matter Demerritt v. Foster 541.adjudicated. 7Lyford,
And the is theequally conclusive whenjudgment question'

the same on as thearises between whether it is declaredparties,
suit,of bar,foundation a as a evidence topleaded or ingiven

the It theestablish decided. is not forpoint partycompetent
in other action to or to thedeny, anyany contraryplead thing

has Ar-of what been found and theadjudicated by judgment.
nold v. Pick. 9.Arnold, 4,17

thesuit,The this and the in formerto toparties judgment
?that suitsuit, are the same. What was the inpoint adjudged

that asdefendant,this summonedThe who wasallegedplaintiff
Batchelder, thehis funds totrustee, had in hands belonging

suit,in bedefendant that for which he to chargedoughtprincipal
inmatteras the trustee denied. thetrustee. This That was

decidedissue, thethe in andcontroversy, directlypoint point
therefore,theand Thatconcluded by judgment. judgment,

thethe as these that defend-establishes fact between parties,
in his no funds to have beenant had hands for he oughtwhich

that suit.incharged
?theWhat is foundation of the claim and chargeplaintiff’s

in hissubstance of his that the defendant hadis,The complaint
for as trusteefunds he to have been chargedhands which ought

suit, Batchelder,thatthat and fraudulent contrivance within by
un-in his he obtained andisclosure,and falsehood and fraudby

under-therefore,his Thefor discharge. plaintiff,judgmentjust
theto in issuethe foundation of histakes, claim, preciseas put
the formerbetween the same inthat was partiesadjudgedpoint
funds forthe his handssuit, wit, whether defendant had into
the trus-to asin that have been chargedhe ought processwhich

oftee Batchelder.
thisto maintain dec-that befacts requiredThe same would

asthe defendantbeen tohave sufficient chargelaration would
thedeclarationmaintain thisthe suit. Totrustee in former

that, transfersshew fraudulentbe towould obliged byplaintiff
theof Batchelder came into posses-propertyand conveyances,
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of the that suitsion he indefendant, for which was chargeable
trustee;as he not that the defendant’sotherwise would shew

disclosure or that he hadfalse,was suffered any damage by
a of Batchel-for the his debtlosing security againstpayment

; but if theder same had in that of coursesuit,facts appeared
the trustee would have been charged.

isIt manifest that in action the seeks tothisquite plaintiff
inthe same that tried and decided theagain wastry question

former suit same on settledThis,between the wellparties.
;he cannot be to do ableand we are not toprinciples, permitted

see in the of so familiar aany hardshippeculiar application
to case. ofthis In attach-general processprinciple foreign

ment, as our the instatute, the ifgiven by outset,mayplaintiff
elect,he theso of thequestion trustee’s thetry liability by jury;

if,and chosen in the first takehaving instance to the trustee’s
he is notdisclosure, satisfied with his oath,statements under he

still, after disclosure, have athe submittedmay question to jury.
It cannot, therefore, be said that the did not thelaw give plain-
tiff abundant to this in theopportunity try question fully origi-
nal suit.

This so far I amaction, informed,as is of new impression.
If the should in all the numerousexperiment succeed, cases

seekwhere to trustees on the fraudu-plaintiffs charge ofground
lent made to them after aby debtors,conveyances judgment

the betrustees, sued indischarging as thisthey might again,
case, and the same intried anew another action.question

The case 31 435,of v. Maine is an author-Glidden,Dunlop
to theshew that a with othersity allegation of doesconspiracy

held,affect thenot In that it thatcase was aquestion. where
verdict and beenhave recovered a to ajudgment against party
suit, he cannot, while such is maintain anunreversed,judgment
action the other alle-against others, anwithparty jointly upon

that said verdictgation was and andfalse, wasunjust procured
themby fraud and under a to effectthrough conspiracyperjury,

“that The courtpurpose. The thesay: judgment against
so as itlong remains beplaintiff, in must considered asforce,
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theThe cannot be topermittedtrue and averplaintiffjust.
it remains in theforce,that while as groundoffalsity judgment,

of damages.”of the recovery
the on the demurrer.Judgment for defendant

v. Plumer.Eastman

signerin blank theA note was made to and indorsedorder, ; principalpayable
brought and itbeingthe note called on for the overon paidpayment, money

as and thegavethe received it and for note toto whoholder, payment, up
abelonged to third who sentthe The in factprincipal. money paid person,

an the ofagent.it as his in action dwnerthe to Held, byprincipal purchase
wasa on the the as to theagainstthe that note,note, surety,money surety

could not maintained.and that the action bepaid,

Assumpsit note, defendanttheon a signed bypromissory
andorder, byto J. F. orone G. W. Young, payable Roby,with

blank.him indorsed in
aThe and the defendant introduceddefence was payment;

that he the note con-testified received for a valuablewitness, who
;it afterwardsideration from who indorsed in blank thatRoby,

due the from the otherhe received the amount on note Young,
thein of as he he accord-note, understood, andsigner, payment

him.it todelivered upingly
that thewitness, toThe introduced as aYoung proveplaintiff

but validhad still a security againstnote not been waspaid,
the defendantand defendant. testified thathimself this Young

on for; that, pay-the for him calledbeingnote assigned surety
to thisit,of the the holder of he plaintiffment note appliedby

could benote and hold it till arrangementsto thepurchase
to do andso,made to and theit, accordinglyplaintiff agreedpay

him; theto the andthe note forwitness moneygave buy
to note,the holder of the receivedthe amountwitness paid


