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theThe cannot be topermittedtrue and averplaintiffjust.
it remains in theforce,that while as groundoffalsity judgment,

of damages.”of the recovery
the on the demurrer.Judgment for defendant

v. Plumer.Eastman

signerin blank theA note was made to and indorsedorder, ; principalpayable
brought and itbeingthe note called on for the overon paidpayment, money

as and thegavethe received it and for note toto whoholder, payment, up
abelonged to third who sentthe The in factprincipal. money paid person,

an the ofagent.it as his in action dwnerthe to Held, byprincipal purchase
wasa on the the as to theagainstthe that note,note, surety,money surety

could not maintained.and that the action bepaid,

Assumpsit note, defendanttheon a signed bypromissory
andorder, byto J. F. orone G. W. Young, payable Roby,with

blank.him indorsed in
aThe and the defendant introduceddefence was payment;

that he the note con-testified received for a valuablewitness, who
;it afterwardsideration from who indorsed in blank thatRoby,

due the from the otherhe received the amount on note Young,
thein of as he he accord-note, understood, andsigner, payment

him.it todelivered upingly
that thewitness, toThe introduced as aYoung proveplaintiff

but validhad still a security againstnote not been waspaid,
the defendantand defendant. testified thathimself this Young

on for; that, pay-the for him calledbeingnote assigned surety
to thisit,of the the holder of he plaintiffment note appliedby

could benote and hold it till arrangementsto thepurchase
to do andso,made to and theit, accordinglyplaintiff agreedpay

him; theto the andthe note forwitness moneygave buy
to note,the holder of the receivedthe amountwitness paid
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it and itdelivered to the that he in theacted matterplaintiff;
as the of the but did men-not makeentirely agent plaintiff, any

tion of these to the thefacts holder note.of
The the stateddefendant that under’ circumstancesobjected,
the of the notewitnesses there no such transferby two was

to ;the this actionas enable him to maintainwouldplaintiff
but for the of this the overruled.case waspurposes objection

a verdict taken consent for theWhereupon plaintiff,was by
to the of the on the incourtsubject opinion questions arising

this case. courtIf the should be of thethatopinion objection
of the is valid,defendant of thethen, theagreement parties,by
verdict to asideis be set and entered the defend-forjudgment

;ant to be rendered on theotherwise verdict.judgment

E. Hibbard,A. for the plaintiff.

H. A. Bellows, for the defendant.

C. theJ. The defendant note in assigned questionPerley,

maker;for the theother note indorsed insurety wasYoung,
blank the and the indorsee and holder called onby Roby, payee,

the for came theYoung, withprincipal, Youngpayment. money,
it over to thé thepaid holder, and note. The holder called.took

for theof bound andto receivedpayment party primarily pay,
of him the amount of the and fornote, as without no-payment,
tice of thatany interest a third had in the moneyperson paid.
The holder therefore made to note.no contract transfer the

The thecontract of defendant to towas the notepay Roby,
the or hiS order. blank,his indorsement inpayee, By Roby
ordered the note to be the indorsee,to or to such other per-paid
son as the the thenote,should become holder transfer ofof by
note from But the under indorsementholderRoby. Roby’s
has made no transfer of the note an He hasas existing security.
received due debtor,the amount on the note from the principal
and note to andhim,the asgiven Lookingup paid discharged.
at the as to hisa mere matter ofcase, then, accordingcontract,
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on the the has notnote, defendant boundoriginal undertaking
to it to this because thehimself haspay plaintiff, Roby, payee,

the contents to be to him.never ordered paid
to it. HeThe holder of the note was not bound assign might

the be and before he de-insist that note should dischargedpaid
the noteit out of his hand. If he transferredlivered by delivery

indorser,be as hishe not liable assignmentwouldmerely, though
be on hiscontract,still a certain liabilitieswould involving part.

instance,He for be held to that the notewould, warrant was
on Bills 118.genuine. Story

was the innote,In this case there no ofassignment any
terms,of those the holder to this andsense plaintiff,byproper

made no contract to to thethe defendant orpay, exeept payee,
under him.an assignee

little to the theThis has resemblance case where surety pays
the him the thedebt and to securities whicha law subrogates

debtor;from the or to the case of oneholdscreditor principal
an incumbranceinterested in a who tomortgage, discharges

interest, and holds a on the'his own security mortgagedprotect
Inthe he has advanced. such cases,for thoughmoneyproperty

is andthe transaction it asthe form of payment, though operates
thefar as to debtor fromso discharge original anypayment,
the thecontract to recover theaction on his lawmoney, keeps

the interests theon foot to ofequitablesecurity protect party
underhis such circumstances.has moneypaidwho

and was interested that the noteThis defendant was surety,
called on thethe The holdershould be prin-paid by principal.

the over,came with it and theto and he money, paidcipal pay,
the holder,to him with thenote was by understandinggiven up

far as theit and Sohis that discharged.on was paidpart
the had the noteinformation,note and suretyholder of the any

and had a tothe was rightand surety discharged,was paid,
a But if the canason the transaction payment. plaintiffrely

thethe be called on toaction, paymaintain this surety might
due,six after it fell in virtue of aat time withindebt any years

debtor,the and theplaintiff principalsecret betweenarrangement
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thewhich would be enabledby to deceive hisprincipal surety
with of the debt, and so relievedevery appearance having paid
the from hissurety liability.

The manifest theof with the plaintiff, asobject arrangement
stated the todebtor, was and deferby principal time,gain pay-
ment the holder thethan of note wouldlonger allow, by getting
the to theplaintiff advance and wait formoney Ifrepayment.
the intended to resort to the forplaintiff thesurety payment,

him;unfairwas towards and if thearrangement hadbargain
been to on the for apositive wait definite it wouldtime,principal
have the withoutdischarged surety, to other defence.regard any

On this case thinkwe there was no such transfer of the note
to the as would himplaintiff a of action on itgive right against
this defendant, and that as to him it must be asregarded paid
and discharged.

to the of theAccording theagreement verdict mustparties,
be set aside and entered for the defendant.judgment

tBryan­True v. & a.

A agreeswho to do certain workparty materials he furnished an-toupon by
is not inother, for defects the articles arisingresponsible out of themade,

unfitness of the materials furnished him.

Entries made a in in his own books ofby person pencil, are admissibleaccount,
in if objectionable.notevidence, otherwise

Assumpsit anupon account annexed to Plea,the writ. the
with ageneral issue, Theset-off. items of the account an-

nexed to the writ were for ladders and itladder-rounds, which,
in evidence theonappeared trial, were furnished theby plaintiff

to the under adefendants, contract in nof which the fol-writing
is alowing copy:


