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true and just. The plaintiff cannot be permitted to aver the
falsity of that judgment, while it remains in force, as the ground
of the recovery of damages.”

Judgment for the defendant on the demurrer.

Easmvay ». PLuMER.

A note was made payable to order, and indorsed in blank ; the prineipal signer
on the note being called on for payment, brought the money and paid it over
to the holder, who received it as and for payment, and gave up the note to
the principal. The money paid in fact belonged to a third person, who sent
the principal to purchase it as his agent. Held, in an action by the owner of
the money against a surety on the note, that the note, as to the surety, was
paid, and that the action could not be maintained.

AssUMPSIT on a promissory note, signed by the defendant
with one G. W. Young, payable to J. F. Roby, or order, and by
him indorsed in blank.

The defence was payment; and the defendant introduced a
witness, who testified that he received the note for a valuable con-
sideration from Roby, who indorsed it in blank ; that afterward
he received the amount due on the note from Young, the other
signer, in payment of the note, as he understood, and he accord-
ingly delivered it up fo him.

The plaintiff introduced Young as a witness, to prove that the
note had not been paid, but was still a valid security against
himself and this defendant. Young testified that the defendant
signed the note as surety for him ; that, being called on for pay-
ment of the note by the holder of it, he applied to this plaintiff
to purchase the note and hold it till arrangements could be
made to pay it, and the plaintiff agreed to do so, and accordingly
gave the witness money to buy the note for him; and the
witness paid the amount to the holder of the note, received
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it and delivered it to the plaintiff; that he acted in the matter
entirely as the agent of the plaintiff, but did not make any men-
tion of these facts to the holder of the note.

The defendant objected, that under’ the circumstances stated
by the two witnesses there was no such transfer of the note
to the plaintiff as would enable him to maintain this action ;
but for the purposes of this case the objection was overruled.
Whereupon a verdict was taken by consent for the plaintiff,
subject to the opinion of the court on the questions arising in
this case. If the court should be of opinion that the objection
of the defendant is valid, then, by agreement of the parties, the
verdict is to be set aside and judgment entered for the defend-
ant; otherwise judgment to be rendered on the verdict.

E. A. Hibbard, for the piaintiﬂ‘.
H. A. Bellows, for the defendant.

Prriey, C. J. The defendant signed the note in question as
surety for Young, the other maker; the note was indorsed in
blank by Roby, the payee, and the indorsee and holder called on
Young, the principal, for payment. Young came with the money,
paid it over to the holder, and took the note. The holder called
for payment of the party primarily bound to pay, and received
of him the amount of the note, as and for payment, without no-
tice of any interest that a third person had in the money paid.
The holder therefore made no contract to transfer the note.

The contract of the defendant was to pay the note to Roby,
the payee, or his order. By his indorsement in blank, Roby
ordered the note to be paid to the indorsee, or to such other per-
son as should become the holder of the note, by transfer of the
note from Roby. But the holder under Roby’s indorsement
has made no transfer of the note as an existing security. He has
received the amount due on the note from the prineipal debtor,
and given up the note to him, as paid and discharged. Looking
ab the case, then, as a mere matter of contract, according to his
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original undertaking on the note, the defendant has not bound
himself to pay it to this plaintiff, because Roby, the payee, has
never ordered the contents to be paid to him.

The holder of the note was not bound to assign it. He might
insist that the note should be paid and discharged before he de-
livered it out of his hand. If he transferred the note by delivery
merely, though he would not be liable as indorser, his assignment
would still be a contract, involving certain liabilities on his part.
He would, for instance, be held to warrant that the note was
genuine. Story on Bills 118,

In this case there was no assignment of the note, in any
proper sense of those terms, by the holder to this plaintiff, and
the defendant made no contract to pay, exeept to the payee, or
an assignee under him.

This has little resemblance to the case where the surety pays
a debt and the law subrogates him to the securities which the
creditor holds from the prineipal debtor; or fo the case of one
interested in a mortgage, who discharges an incumbrance to
protect his own interest, and holds a security on the mortgaged
property for the money he has advanced. In such cases, though
the form of the transaction is payment, and though it operates as
payment, so far as to discharge the original debtor from any
action on his contract to recover the money, the law keeps the
security on foob to protect the equitable interests of the party
who has paid his money under such circumstances.

This defendant was surety, and was interested that the note
should be paid by the principal. The holder called on the prin-
cipal to pay, and he came with the money, paid it over, and the
note was given up to him by the holder, with the understanding
on his part that it was paid and discharged. So far as the
holder of the note and the surety had any information, the note
was paid, and the surety was discharged, and had a right to
rely on the transaction as a payment. But if the plaintiff can
maintain this action, the surety might be called on to pay the
debt at any time within six years after it fell due, in virtue of a
secret arrangement between the plaintiff and the principal debtor,
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by which the principal would be enabled to deceive his surety
with every appearance of having paid the debt, and so relieved
the surety from his liability.

The manifest object of the arrangement with the pla1nt1ff as
stated by the principal debtor, was to gain time, and defer pay-
ment longer than the holder of the note would allow, by getting
the plaintiff to advance the money and wait for repayment. If
the plaintiff intended to resort to the surety for payment, the
arrangement was unfair towards him; and if the bargain had
been positive to wait on the principal for a definite time, it would
have discharged the surety, without regard to any other defence.

On this case we think there was no such transfer of the note
to the plaintiff as would give him a right of action on it against
this defendant, and that as to him it must be regarded as paid
and discharged.

According to the agreement of the parties, the verdict must
be set aside and judgment entered for the defendant.

TruE ». Bryant’d& a.

A party who agrees to do certain work upon materials to be furnished by aun-
other, is not responsible for defects in the articles made, arising out of the
unfitness of the materials furanished him.

Entries made by a person in pencil, in his own books of account, are admissible
in evidence, if not otherwise objectionable.

AssuMpsIT upon an account annexed to the writ. Plea, the
general issue, with a set-off. The items of the account an-
nexed to the writ were for Jadders and ladder-rounds, which, it
appeared in evidence on the trial, were furnished by the plaintiff
to the defendants, under a contract in writing of which the fol-+
lowing is a copy :




