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2, 2X8, Stat.,An indictment for an battery,and chap.assault under mustRev.§
proceedings upon complaintshow that a justiceand warrant before a of the

peace had,were and that respondentthe was the Court ofbound over to
Common Pleas.

Where, upon an provedindictment battery,for assault and it was on trial that
respondentthe arraigned justicewas before peace,a of the and overbound

Pleas,to the Common but arraignmentthe indictment did shownot such and
over; held,binding insufficient,that the judgmentindictment was and that

should be arrested.

Indictment, for an andassault that theforthbattery, setting
on the 12th ofrespondent, Sandwich,day 1854, atSeptember,

“in the of Carroll, forcecounty with and arms in and oneupon
Evans,C. didJosiah make an assault, him,and the said Josiah
did andEvans, beat,C. then there treat,and illbruise, wound

and a certain, he, Hilton,with which said then and there held in
hand,his inflicted aright wound on thegrievous legright

the said Evans,of the said Evans andwhereby was cruelly
beaten, bruised and wounded, anddangerously his life greatly
and other to the saidendangered, Evans then and therewrongs

thedid, to form of the statute in case made andcontrary such
and the and of theagainst peace State.”provided, dignity

theAt commencement of the trial before the it wasjury
the counsel thefor State and theagreed, by for thatrespondent,

had,the said Evans madeafter theimmediately alleged injury,
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charg-a tbebefore a of for saidpeace county,complaint justice
kill,tothe an assault intenting with withrespondent making

exam-that theissued,had andwhich a warrantupon complaint
thereon resulted in theination before the respondent’smagistrate

theat courtbound over for his at whichcourt,being appearance
bill was found.

didthe indictmentThe contended thatcounselrespondent’s
offence,of annot constitute full and substantiala description

diduncertain, itbut and becauseinformal,was incomplete,
not the the wound wasallegeddescribe instrument with which
inflicted.

thethe ofand instructed the that wordsThe court ruled jury
“ andHilton,said thenhe,with a certain whichandindictment,

thea wound onright hand, grievousheld in his.there inflicted
wasthe said EvansEvans, cruellythe said wherebyright leg of

and hiswounded,bruised andbeaten,and dangerously life
— andbe considered asendangered” might surplusage,greatly

in the evidence.disregarded
The returned a of and theverdict guilty, respondentjury

trial for thein of and also for amoved arrest newjudgment,
reason, to wit:following

if be considered as afterBecause, maythe indictment perfect,
bethe instructed thecourt might rejectedwhatexcluding jury

a assault andit describes battery,as surplusage, only simple
a the exclusiveover of haspeace original jurisdic-justicewhich

tion.

for the contendedHale,Eastman and respondent,Sawyer,
the court,out the the crimeafter orderedthat, wordsstriking by

set the indictment be a assault and bat-in wouldup only simple
that toand it should have been before aappear broughttery,
the theof before to common Thatcomingjustice pleas:peace

of the had beenthe indictment should itself that case before ashow
the not it was bad: That notof soand, showing,justice peace,

all an offencethe to constitute shouldnecessaryonly allegations
be set forth an butindictment,in any preliminary proceedings



1855.TEEM,DECEMBER 287

v.State Hilton.

should also averred. Trial ofrequired Burns,law be Lawby
1854.Reporter,

solicitorEmerson, for Carroll thecounty. Rejecting surplus-
the indictment isage, inperfect. thingEvery aggravation may

be under aliashown enormia. Arch. Or. Bid. 444.42,

J.Eastman, In this indictment a clerical errordrawing
committed, “knife;”out the word theleavingwas conse-by

of was, that court,which the in orderquence to sustain the
itindictment, to and did that allthought rule, rule,necessary

thethat of indictmentpart which went to make the offence an
committed theaggravated assault, with should beknife, rejected

as The indictment left one forsurplusage. was as athereby
assault and and thesimple within ofbattery, falling jurisdiction

a of the ;to andjustice in that the trial hadpeace try wasform
it.upon

The indictment in form,that thestanding taken,wasexception
a motion is made inand ofarrest the thatonjudgment, ground

the indictment does not that theshow common hadpleas juris-
of the case. Itdiction is contended that the indictment should

of itself that theshow case had thebeen before a ofjustice
and that it is insufficient topeace, that on thefact trial.prove

The first section of the statute the iswhichupon proceeding
Stat.,founded (Comp. thatchap. 232,) ifprovides, any person

and beat another,shall assault or in break theany way peace,
andcomplaint conviction thereof before heupon justice,any

shall be fined not ten or not ex-exceeding dollars, imprisoned
and shall theceeding thirty &c., todays, recognize keep peace.

The second section that if offence ofsuch is anprovides,
thenature,aggravated order such offender tojustice may recog-

nize, sufficientwith or sureties, to at the court ofsurety appear
common next to be holden in the onpleas, and convic-county,
tion of such offender he be &c.may punished,

this statute it in a case notUpon held,was several sinceyears
that theyet before common could takereported, cognizancepleas
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of an indictment for an and it must thatassault battery, appear
the had been aarrested and before ofbroughtrespondent justice
the and bound over to at the term ofpeace, appear succeeding
the common and that an found aindictment by grandpleas;

for an assault and suchwithoutbattery, bindingjury previous
theover, would be This madedismissed. decision was upon

as that is the constructionground, it,we understand such proper
theto be the that ofand such the intentionput statute, wasupon

in the statute isact;the that the intention oflegislature passing
to the toconfine trial of and batteriescommon assaults justices
of the that ofand the common have notpeace, jurisdictionpleas
the same overor a byupon upon proper bindingexcept appeal,
a and that not inclined to disturb.decision we aremagistrate,

be boundIt essential that the shouldthen,being, respondent
tohis the an orderover for at common giveappearance pleas,

us that thisoffence,of it tothat court thejurisdiction appears
It that itthe indictment. is admittedfact should be set forth in

thenif an matter ofmust be and it is essential proof,proved;
theit in indictmentthe should have alleged againstrespondent

he v. Fol­that he is to be tried. Stateknow for whathim, may
81; 682; 4; 78,H. Cr.let, 6 N. 53 Wharton’s Law Cowper

its face306. The indictment showBlack. Com. should upon
thecourt of the offence andthat the have prisoner,jurisdiction

be bad.thus the indictment willand unless the jurisdiction appear
the a road in acase a to common forThe of pleaspetition

thethe action ofis to set forthwhere ittown, previousnecessary
bethe willThere,this case.selectmen, is to petitionanalogous

sufficient uponunless appearsdismissed for ofwant jurisdiction,
al. v. Au­Dinsmore &to the courtits face give jurisdiction.

268;N. Smith v.; 14 H.Petition,6 Sumner’sFoster 356burn,
322;H.191; v. 2 N. Wal­11 H. HoitKnowlton, Malony,N.

ditto 385.Marlow,v.pole
thethat courtindictmentin this showingnothingThere being

be arrested.the mustcase,theof judgmenthad jurisdiction


