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&Charles A. Farnam v. Charles C. Davis als.

appealrecognizance uponThe want of sureties on a entered an fromtwo into
cause,judgment justice merely irregu-a peace,the of of the in a civil is an

exception.larity proceedings, jurisdictionalin the and anot

provision recognizance, is for therequiringThe of the statute sureties on such
appellee, him.may bybenefit of the and be waived

appear at the termobjection may appelleeThe be considered as waived if the
entered, causepleas appeal and thethe court of common at which the isof

be without a to dismiss.continued motion
town,defendants, the toplaintiff proposed they being selectmen ofThe to the

occupytown, repair andbya with intentionpurchase house owned the the to
town,defendants, authority thedwelling-house. fromas his The withoutit

price, andstipulatedverbally plaintiffthe at aagreed to sell the house to
proceeded makeplaintiff possession the and tothe took of housethereupon

theengaged making repairs, one ofplaintiff was in therepairs. While the
letter, farther;”advising proceed nohim a him “todefendants addressed to

and from the house.thereupon plaintiff suspended the work removedand the
house,agent sale of theshortly appointed an to makeThe afterwardstown

byagreed onuponhave the termsplaintiff that he could itwho notified the
it, changed; saying he had hisplaintiff declined to takeselectmen but thethe

an-The was then sold totenement. houseplans, procuredand had another
defendants,by and theprice stipulatedthat theparty largera thanforother

impliedtreasury. Held, was nothe that therepaidwas into townamount —
by plaintiff,the or topay repairsthe madepromise by the selectmen to for

price, andbeyond stipulatedfor the house thethe sum receivedaccount for
plaintiff against them on accountby thecould be maintainedthat no action

thereof.

thethe defendants from judgmenttakenan byis appealThis
filedtheentered and copies dulyof the andaof peace,justice

Pleas,the late of Common1853, of Courtterm,theat October
his asentered appellee,the appearancetermat plaintiffwhich

was continued.the causeand
themoved to dismissthe1854,term, plaintiffthe MarchAt

to thebut one recognizancethere was suretybecauseappeal,
theandon the appeal;the magistrate takinginto beforeentered

contin-The cause was againthe court.denied bymotion was
renewed,theterm, 1855, beingmotionMarchtheand atued,

tried thetheand cause wascourt, bythedenied byagainwas
tothetaken, by consent, for subjectplaintiff,a verdictandjury,

Court.theof Superiorthe opinion
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had andreceived,The action was for andmoneyassumpsit, upon
an account annexed to the for lumber found andwrit, workbeing

the March,done on Thomas Burnham 1852.house in(so called)
It in the trial,evidence that the house wasappeared upon

; thatowned the town of about the 20th of March,by Hopkinton
1852, defendants selectmen of the had a meet-town,the being

theat thatwhich was the said heplaintiffing, present; plaintiff
the house, in order to itto andbuy repairwanted immediately

andinto that the defendants theit,move withagreed plaintiff
have it itthat he for cost theshould what thetown. During

as to the ofconversation was said mannersomething payment
buthouse,the said as thefor was to ornothing conveyance,

it was to be and nomade,when or how normade,werewritings
there vote of thewas town the defendants to sellany authorizing

theit. 23d andBetween 26th of March the tookplaintiff pos-
house,session of the and made as in therepairs, ac-specified
to the thecount annexed Onwrit. afternoon of the 26th, while

the was in the a lettermaking wasplaintiff employed repairs,
fromreceived him one the defendants,of as selectman, advis-by

“ to farther,”him not on accountproceed of which theing any
the work of the and soon afterhouse,plaintiff stopped repairing

the 26 th fitted another and moved Athouse into it. aup town
held ofon the 15th 1852, to anmeeting duly May, pursuant

in the warrant,article one Merrill of theagentwas appointed
town, to andsell the and soonhouse, after hisconvey appoint-

told thement Merrill he could have the house theplaintiff upon
selectmen;on theterms to which theagreed by repliedplaintiff

“ —that he had his athat he had fitted tene-changed plan, up
elsewhere, and did it.”ment not Merrill then sold thewish

house to another for of more than itthe sum dollarsparty fifty
andtown,had cost the the into thewas town treasury.price paid

and theMorrison, Fitch, forStanley plaintiff.
of had the1. The Common Pleas no ofCourt jurisdiction

The stat-and should therefore dismissed thecase, have appeal.
theute sureties is and before Courtrequiring peremptory,
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of Common Pleas can take of an all thecognizance appeal,
statute must berequirements Therestrictly with.complied
can be no doubt of the of the statute, the oldmeaning as law

“ “arequired or and thesureties,” sure-surety requirespresent
ties.” ;Stat. 185, 7 ofComp. Laws, 1830,chap. Compilation§

66, 2.p. §
2. It a ofbeing the notquestion wasjurisdiction, objection

and could benot waived of the Aby neglectany appellee.
motion to dismiss for of.want is out of time.neverjurisdiction

v.Stoughton Mott, 13 Yt. 175.
Want of of the and of thejurisdiction matterparties subject

cannot be ; ;waived. 7 Mass. 353 21 23Pick. 535 Pick. 10.
When it the record that the court hasappears upon no jurisdic-
tion, which the do or omit to do can it.nothing parties may give
21 Pick. 537.

The of counsel does a motionnot to dis-appearance preclude
miss for Yates,want of U. S. 6v. Howard U. S.jurisdiction.
105. The failure of a to and to theparty appear object juris-
diction, is not a theof 18 Ala. 694.waiver Wantobjection.
of of the bejurisdiction waived,cannot evenparties by omitting
to and default. 4 McLeanappear 233. This doctrinesuffering
has been held the courts of this State. In Piercerepeatedly by

Sanlorn,v. not inand MitchellRockingham county, reported,
v. Concord Railroad, Hillsborough 1849, notcounty, reported,
the court said the must be thedismissed, motionappeal though
was not made until the fourth term after its theUnderentry.
Revised the courts ofStatutes this State have held thatalways

“the for sureties” an essentialwas in orderprovision requisite
to an and that the should becomplete appeal, dismissedappeal

“at time for ofwant such sureties.”any
8. Can the action be maintained on the infacts the case ?

that,Our is the defendants undertook to act inposition their
official in a matter wherein had nocapacity andthey authority,
that have made themselves liable to thethereby they personally
plaintiff.

of theWhen the act withoutagents government authority,
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heldare 2they Gibson,liable. Underhill v. N. H.personally
356. aWhenever undertakes act as theto doparty any agent

■of if heanother, does not from thepossess authority principal
or if he thetherefor, him,exceeds he willtodelegatedauthority

be to the he ispersonally whomresponsible person with dealing
for or on account of his on 314, andprincipal. Story Agency

cited;cases on If34, and cases cited. anChitty Pleading
his heexceeds binds himselfagent authority thereby personally,

but his is not bound. 1 222.&principal Watts Serg.
The also contends that the beplaintiff action can sustained

under the forcount had andmoney received. on Con-Chitty
;487,tracts 490 1Anon., ;407 v.Strange Gillett Maynard,

; ; 319;5. Johns. 85 13 Mass. 139 15 1 N. P.Mass. Selwyn
345; 2330, 333, Greenleaf’s Ev. 113.

H. Bartlett,W. for the defendants.
I. courtThe refused to thedismissproperly appeal.
1. There was no fatal defect,and incurable that ousted their

The matter, the andjurisdiction. subject parties proceedings,
thewere within of the court. If hadgeneral jurisdiction they

no it for ofonlywas want tojurisdiction, proper proceedings
the matter before them.bring

The defendant is to trial,entitled a beonlywhich canjury
had in the Court of Common Pleas, but the action not becould

21;commenced there. Stat. 43636, ; 421, 1.Comp. 77 §\ \
theSo far as Court of Common Pleas are theconcerned, pro-

thebefore areceedings thejustice bringtomerely preliminary,
matter before likethem, in other cases. Dusen v.Vanprocess

70;19 Wend. 2Hayward, Judd,v. Comst. 467.Seymour
Such so far thatessential the court cannotpreliminaries, though

with bethem, waived the interested.dispense bymay party
242;State v. 6Richmond, Poster Aldrich,v. 3 Met.Carpenter

;59 v. 2 Pick. 592.Warren,Ripley
The want of is a meretwo renderswhichirregularity,sureties

the and not a fatalvoidable, defect, them void.proceedings making
;6v. 549Brie, Wend. v. 11 Wend.People Rensselaer,People
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them,And the174. to avoid must be taken seasona-objection
6 243.Richmond,State v. Fosterbly.

exists;The the that itis,defect wasappeal irregularly
It the where no lies. Rob-granted. differs from case appeal

inson Shouds,v. 1 Ashm. 168. The statute does not provide
that such be but directs as tovoid,shall theappeals justice

Erie;them. v. v. Rensselaer. Thegranting People People
for the benefit of the beprovision being solely appellee, may

him after. Flint Clintonwaived before the or v.by justice
337;437;12 N. v. 24Co., Tillotson,H. Lee Wend. Wüson

thatLean, 5 308. It is to be justicev. theEng. presumed
Lunlowand that the waived his right.acted lawfully, appellee

ob-297. No; Wood,12 4 Blackf.v. 2 Moxam v.Moore, Day
could have beenthe defecthim,taken before wherewasjection

; v.403 FossState 7 Fosterremedied. v. Raymond, Straf-
137; Petition of; 6 dittoMulvah,5 ditto 80 v.ford, Gallup

455;1 ditto Good-124; v.5 ditto StevensGilford, Goffstown,
v. 458.Milton,win 5 ditto

be-condition, the conditionthe be onIf allowed onlyprocess
him.be bythe benefit of the waivedforsolely maying appellee,

Parker, ; 667, 19-21,R.1 Met. 510 Mass. S.v.Symonds §
(Malone 2 HillClark,v. 658.)

not bethat the statute needis not on theA waiver ground
that the has himself from takingbut party precludedobeyed,

waiver,be curedthen, the defect couldIf, bythe objection.
facts.thefor the court to find a waiver onit was competent

242; 1 TexasWilson,6 v.Richmond,v. FosterState Campbell
1; Texas; v. 8 Blackf. 58 Toler v.Loe, Ayers,379 Thayers

;8 2Miller,Ala. 550 v. Greenl.; Colson,398 v. HughsAlford
14 & R. 205.; Worfull,12 v. S.9, Shank

Pleas have of2. of Common appeals.The Court jurisdiction
the court hadan juris-23. If there was436, appeal,S.C. §

the essentialto intofull inquirediction. Having powers facts
a of fact onand on questionhaving passedto their jurisdiction,

decision.theirevidence, this court will not reviewcompetent
105.5 FosterSanborn,Bowman v.
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the of ancould ascertain existence by inquiryThey appeal
admissions,theinto the taketaken, or appellee’ssteps might

13which would that Hackett’s S.supersede necessity. Appeal
& R. 48; v. New- 3 Sandf. S. C. 721.York,Lentilhome

The beintendments in of the it mustdecision,favorbeing
taken found admissions,to have such as evidencecompetent

it.tended to show
3. rulingThis is well sustained v.Hansonby authority.

; ;56 Judd,14 N. H. 2 Lentil-Hoit, v. Oomst. 467Seymour
721;v. New-York,?>home C. 3Johnson,Sandf. S. LymeY.

522;Call 59;v. Ire. 23Arrington Smith, Wolf,4 Battu v.
318; 45;Miss. v. Ire. v.4 Howard UnionCorbitt,Wallace

y.;Bank, ;7 26 8 463Shannon, BarrHumph. Gfreenvalt
y. 2McCall Lesher, 46;Gilm. v. 3 Barr 211.Slack King,

II. The evidence notdoes hisplaintiff’s declaration,support
or show case him to recover.any entitling

1. Here nowas contract of the defendants. did not re-They
done,the orlabor to for it. It donequest promise pay was by

the andhimself,for the defendants have no ben-derivedplaintiff
99;from it. Chitt. ;efit 1 PI. v. 106Medlin 7 Miss.Brooks,

2 Harr.Haines,Force v. 385.
acted town,2. Defendants as for andthe noagentspublic

credit them Story 302;was ongiven personally. Agency, §
y. Bennet, ; Hunlett,9Woods N. H. 59 Brown v. 15 N. H.

366. It notdoes that defendants exceeded their author-appear
and the offered to fulfill theity, principal agreement.

3. andthe of the madeThey onlyspoke language principal,
;H.no to bind N. 58Bennet,themselves. v. 9bargain Woods

y. 6Wilson, ; Smith,Moor Foster 332 v. 21Johnson Corns. 627.
him4. To the to be suffer torecover,allow would toplaintiff

recover for breach statuteof void the ofcontract,damages by
Wade,;frauds. v. 45 Johns. 85 Roach v.Maynard,Gfillett

; ;Monr. 523 v. Litt. 224 11Crimes, Boss,Shreve 4 Moore v.
Matthevjs y.555; 491;N. H. v. 17 Penn.Cangroer Fry,

6 324. savedBavis, Nor is itHumph. by past performance,
for theabandoned and declined con-to fulfillplaintiff possession

H,tract. 154.v. 11N.Hawks,Ayers
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5. Plaintiff It notcannot recover under this declaration. does
the Ross,state true Moor N. H. 533.consideration. v. 7

If forhave it is inhere,plaintiff any remedy assumpsit,
breach of contract in and not in this form ofto or case,convey,
action.

—2 Com-Sawyer, J. of the act of 31,1828,DecemberBy §
— re-of at thepiled 1830, 66,Laws act in forcewhich was

vision of the in that no1843,statutes it was appealprovided
from the a in civil suitof thejudgment anyofjustice peace

“should be the should enterunlessgranted, party appealing
into to the adverse withrecognizance suretyparty, sufficient

notsureties, direct,or in such sum as the exceed-mightjustice
the should todollars, conditioned thating paytwenty appellant

the recoverall such costs as the againstappellee mightappellee
act re-him in this wassuch suit.” the Revised StatutesBy

substi-the wasand in of this followingpealed, place provision
“tuted a of the: No from the of peacejusticeappeal judgment

enter into re-shallbe unless theshall granted, appealingparty
in thesureties,sufficientto the adverse withparty,cognizance

be recovereddollars, mayto the costs whichofsum twenty pay
him.’,’ 175,Rev. 7.Stat., chap.against §

ofa formof more condensed or abridged expres-The adoption
to be asitself consideredin the revision of a statute is not ofsion

tothe intro-on the of Legislaturean intentionindicating part
The ofeffect. changein its construction orduce any change

“ tosureties,”this from sufficient orcase,in suretyphraseology
“ alteration,seem to be meresureties,” a verbalsufficient would

alter-form,the statute a more withoutto concisedesigned give
thethatit consideredso,and when isits meaning, especiallying

timethe alsoenacted the at samewhich change,Legislature
“statutes,the of that everya rule for constructionenacted, as
extendnumberthe orsingular mayeither pluralimportingword

Rev.more than one or thing.”be to one orand personapplied
this changethe whether by1. ButStat., 1, questionchap §

in all there shouldthat casesintended to requirethe Legislature
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be more to be considered as anthan one is notsurety, perhaps
atPierce, decidedIn the case of Sanborn v.open question.

it held that theterm, 1847, in wasJuly Rockinghamthe county,
;statute to be at least two suretieswas construed as requiring

theand that been a recog-in caseappeal having granted, upon
nizance cause,with one for anddismissed thatonly, wassurety
a similar Bartlett,decision was made in Gilman at the Julyv.

in In theseterm, 1848, neither ofHillsborough cases,county.
however, the the if itwas raised whetherquestion irregularity,
is beto in theconsidered as asuch, granting uponappeal

but beone is one canrecognizance with which waivedsurety, by
the raised; thatappellee. This is andnowquestion assuming
the want of two sureties is such whatever views weirregularity,

entertain if itmight that were for the firstquestion, nowupon
time before the thecourt, to consider otherwe proceed questions

the thepresented isby case, whether one theirregularity which
ifwaive, so,and it has beenappellee may whether waived in

this case.
The theof statute toprovision sureties therequiring recog­

nizance is for thethe benefit of Thewholly appellee. recog­
nizance is his in name,for is taken hiscosts, and is en­security

histo control. He releasetirely andsubject it,may discharge
at his and there be nopleasure; can reasongoodcertainly why
he it,not waive unless be themay it that -without it court to

thewhich is taken not obtaindoes ofappeal thejurisdiction
cause. If there be ofsuch want it is on thejurisdiction, only

that theground have not beenrequisite institutedproceedings
to the case before the court. That thebring ofjurisdiction
courts be thus limited modes formay particularby prescribed

or the wellis settled.commencing instituting Suchproceedings,
are the cases of out which must be onlaying highways, petition.

;Pritchard 3Atkinson,v. N. H. 335 v. 13Wiggin Exeter,
304;N. H. and in in the Districtproceedings bankruptcy

the States;Courts of United v.Morse 5 Foster 299.Presby,
Cases of this in thecharacter, which is restrictedjurisdiction by

modes of areparticular those inproceeding, ordinarily arising



MERRIMACK.310

ITarnam v. Davis.

if in courtsor,courts of and limited jurisdiction;.inferior special
such under the exercise ofare as fallof general jurisdiction,

stat-conferred them bysome and uponspecial summary powers
tonot them as courts ofute, generaland belonging jurisdiction.

mat-the to theAnd all both asin such cases subjectjurisdiction,
record, every-must from the aster and the be shownparties,

notbe the which doesis to withoutpresumed jurisdictionthing
4 Bur-be within it. v.to Kingdistinctly appear Liverpool,

;; 836 v.;2 Lord Id. 1310 Morse Presby,rows 2244 Raymond
toPleas,cited. Our Commonubi and cases Court ofsup.,

inferior courtin not ancase,the was taken this iswhich appeal
technical sense of that but a court ofterm,in the general juris-

to theand its the arediction, accordingproceedings upon appeal
itsof the common law. The cause is withincourse general

of the it maywhichirrespective particular byprocessjurisdiction,
; it difficultunder its and bebe wouldbrought cognizance quite

aswell distinction in this ato any grounded particularsuggest
the the in one casefor limiting jurisdiction by processground

the theother,in the between nature of processand not employed
that used the ofof and in case origi-exercisingway appeal,by

common summons,a of or attach-nal law writbyjurisdiction
theBoth are to cause under themerelyment. processes bring

itcourt,the itsof withincognizance being general jurisdiction
is instituted.before process

in at aare aware that an differentperiodWe New-York early
held in relation to fromdoctrine was similar theappeals judg­

of the to theirof court of commonments peace pleas.justices
;; ; ;6 468;Id. 540 Cowen 592 Cowen 423 Id.4 80 7Cowen

itIn these cases that9 227. was held theCowen appeal-bond,
of thein under our asplace recognizance secur­given practice,

the must conform to theto strictly requirements ofity appellee,
statute, and without thesuch courtthe hadconformity appellate

theof cause. But the ofcorrectness this doc­no jurisdiction
in intrine has been later times courts ofquestioned that

In Dusen v. 17 Wend. 67,Van citedHayward,State. by
the defendant, J.,for inthe counsel Bronson, thedelivering
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“ hascourt,of the This court often had occasionsays:opinion
the ofto consider and it hassufficiency appeal-bonds, generally-­

that the mustsaid the re­been withappellant comply strictly
of the or he derivestatute, can no benefit from thequirements

case,The Latham v. 9 Co­ is aEdgerton, 227,wenappeal. very
one the of the common onstrong against jurisdiction pleas ap­

under thecircumstances, where bond isany possible notpeal,
as the has the to If theappellee right require. questionsuch

Ione,an should be towere consider theopen strongly disposed
and in thenotice nature of to the mat­appeal-bond process bring

ter before the eommon and if thepleas; appellee ap­voluntarily
and to he bethenproceeded judgment, mightpeared regarded

as to thewaived of thehaving any bond.”objection sufficiency
Of the soundness of this view we entertain no doubt, and it

confirmation from the fact thatstrongderives there is no middle
this and the extremebetween view takenground the court inby

v. and whichEdgerton, necessarilyLatham results from holding
bethe to one to theirregularity going viz., that thejurisdiction,
view,on that has to lie bythe untilappellee, right judgment,

favor;his chance of a decision in his and iftaking in this he
should be then to the that thedisappointed, interpose objection

are void for of Thewantproceedings jurisdiction. unequal
thein are construction,which thisposition parties placed by par-

takes too much of the character of unfairness towards the appel-
lant itto entitle to favorable consideration. The irregularity,

isthen, one which be waived themay by and we thinkappellee;
is be consideredhe to as it, when,waived hadhaving having

availreasonable to himself of theopportunity objection aby
themotion to dismiss for that hecause,appeal to doneglects so.
of the statuteThe for his benefit can berequirements dispensed

consent;his but it bervith cannot consideredbyonly unreason-
him,able to and it but to theiscertainly to holdjust appellant,

is be asthat that consent to understood when he enters hisgiven
at the and acourt, suffers continuance ofappearance appellate

the cause, a that his beenwithout have disre-suggestion rights
in the mode of the Foss v.garded taking 5appeal. Strafford,
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;14 H. 56 Par­; Hoitt,v. N. Simonds v.Foster 78 Hanson
516;508; 12 Met. Smith v.Mead,1 Met. v.ker, Wolcott

; 8 Cush.Saunderson,13 165 v. 271.Robinson, Met. Jaques
theis, whether,for factsThe next consideration uponquestion

maintained. The which arethe can beaction repairsproved,
one of the counts not madethe of the suit under weresubject

their their benefit.account,nor nor fordefendants,for the upon
of to for andthem,is no anThere pretence express paypromise

theno which suchwe can law willground upon implyperceive
themade the underwere by expecta-promise. plaintiff,They

be-defendants,founded the of the inactingtion on agreement
of house ;the for the sale the thattown, theyhalf of would

house;as the future of the and ifenure to his benefit owner
from them the it is be-he not benefit nothas derived expected,

the of in the to máke theof defendantscause want authority
“of town, because,in the but changedbehalfagreement having

he all the arelinquishhis to whichadvantageplans,” preferred
of and thereforesecured,fulfillment the would haveagreement

on his to fulfill it.refused part
clear that the has no claim theseagainstIt is plaintiffequally

of itfor the or received thedefendants anymoney, portion by
thehouse,of the both if be-because,the sale moneyupontown

never into the hands theto the it came ofplaintiff,longed
; if it in-their it ishands,defendants and werebecause, money

orto he has no in lawwhich right equity.
of the the beease,to the verdict mustAccording provisions

rendered for the defendants theirset and foraside, judgment
costs.


