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anyand ina cause the accounts vouchersWhenever examination ofrequires
it in theinvestigation, defendant,the either for the orof plaintiff may,part

anof the be committed to auditor.discretion court,

in before an auditor,himself as a witness chief tothe offeredWhere plaintiff
chargedbedefendant should for mer-a thecontract,special wherebyprove

him as a for thatand the refused receive witnesssued auditor tofor,chandize
— that account.the not be set aside onheld that shouldreportpurpose

tosold. The case committed anfor wasgoodsAssumpsit,

the followingmade report:whoauditor,
hereto annex-consisted of aclaim specificationThe plaintiffs’

of sold and delivered,items goodsseventy-fiveed, containing
and toinclusive,from one to seventy-five amountingnumbered

interest,item asadditional of stated$52.34,an$1812.65, with
as stated incredit,items of saidwith twoin said specification,

balanceto a claimedamounting $94Q.17 leavingspecification, —
the sale andThe defendants admitted todeliveryof $924.82.

in first ninethe mentioned theplaintiffs goodsthe ofthem by
and the last items of theitem,the sevenitems, twenty-fifth

andto the sum of that$33.14,togetheramountingspecification,
itemstherefor. As to the ofremainingwere chargeablethey

thethe defendants admitted that anvil eastingsthe specification,
the several amounts and value thereinmentioned, oftherein
the the on theirto defendantsstated, by plaintiffswere charged

at the datesto one severalEaton,books, Ephraimand'delivered
that sold orbut denied weretheyin said specification,specified

therefor.defendants, or that wereto the they chargeabledelivered
to the testi-the offered bycounsel for plaintiffs prove,The

otherP. one of the and evi-Ford,W. plaintiffs, byofmony
of the articles in con-to the ofdence, that, anyprior delivery

Eaton,to said Eatonor delivered Ephraimchargedtroversy,
that he tothe and stated was intointendingto gowent plaintiffs

and themanvils,of wished to furn-manufacturingthe business
; the to trustthat were unwillingish him with castings plaintiffs

if he getfurnish the wouldEaton, castingsbut said they would
thatthe to becomedefendants, responsible;& Rolfe,Porter
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Eaton hesaid would see Porter & and theRolfe, afterward told
he had seen hadthem, and that to becomeplaintiffs they agreed

suchfor as theresponsible castings furnish toplaintiffs might
Eaton; that P. Eord then Porter,said W. ofinquired George
one Porter & Rolfedefendants,of the if would be thus respon-

thatsible, and that Porter that thethey would:replied eastings
& Rolfe,be to Porter and would seemight charged directly they

;it and that the on to makewent andpaid thereupon plaintiffs
deliver anvil to and them Porter &Eaton, tocastings charged
Rolfe, as in theappeared specification.

The counsel thefor defendants to the admission ofobjected
P. Eord as witness,W. a and also that theobjected question

raised the above statement of the case not aby wasplaintiffs’
one to thebe tried auditor. The counselproper by plaintiffs’

then that P.W. Eord be examined as arequested might witness,
as to a sale of the inbeing competent goodsshow controversy

thethe to and thedefendants, of theby plaintiffs delivery goods
Eaton,the to as the defendants’plaintiffsby agent.

But the auditor sustained the defendants’ and ruledobjections,
that P. EordW. not to intestify case, on theought the ground
that, the(the of articles indelivery admit-controversy being

there remained to beted,) nothing the ofproved by testimony
butEord the fact whether Porter & Rolfe to for theagreed pay

Eaton,articles to bedelivered would such awhich special agree-
ment as could not be called tothe to.party properly testify

On similar the auditor ruled thatgrounds the raisedquestion
the notcase a oneby plaintiffs’ was to be tried an audi-proper by

it in thetor, of thebeing, auditor, aopinion whether thequestion
contract or inagreement made,fact and not aparticular was

examination,that the andquestion required of accounts vouchers.
There nowas evidence offered in of the defendants’support

set-off, and the same thewas from before thehearingwithdrawn
• auditor.

Fowler for theMugridge, plaintiffs.
1. The a case is a onequestion whether for anproper
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auditor, determine;is the to and after beenfor court it has passed
the auditor,tribunal and the case committed to anupon by proper

it lies not within his to the anddecision,overrule decideprovince
that the becase is not a one to audited.proper

2. The is to the theof the auditor case and stateduty try
it;the and in so is his toaccounts doingbetween parties duty

all and con-into the matters and controversiesinquire things,
tracts, otherwise,or a findingwhether whichupon justspecial
and of accountsstatement these may depend.

a in chief to3. On such trial either be asmay witnessparty
matters the mutual accounts.all torelating

thestatement of4. In his the auditor should agivereport
orevidence,and not the contractsaccounts, whetherreport

founded; hethat statement is and ifevidence,other whichupon
the evidence,his and hisreports report,goes beyond province,

aside; this not onhim,be set but doeshoe, preventwillquoad
in toall whetherinquiries, regardthe fromtrial, making proper

amatters,or other whichcontracts special uponspecial any
the Bartlett v.of accountsstatement may depend.proper

H. 427.14 N.Trefeihen,

the defendants.forMarshall,SyRolfe
ofcase that did not an1. This a require investigationwas

notvouchers. The statute doesor an examination ofaccounts
a to an where no inves-auditor,reference of casetheauthorize

examination of vouchers is necessary.norof accountstigation
of13 N. H. 275. The thelanguagev. JEdgerly,Brewster

this. The court theretocase is applicablein that verycourt
“ for an bybe a one inquiryif this casethat, properremarked

case shouldto that everydifficult sayit beauditor, willan
the defend-admittedwas bythus referred.” Everythingbenot
tofor an auditor examineandnecessary properants waswhich

investigate.and
thefor the auditor to buttrythere remained nothingThen2.

to thedefendants orof payguaranty,agreementspecialalleged
toof the calledplaintiffsEaton. One wasof Ephraimdebts

the case describes.agreementthis whichspecialprove
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—1. case;the thereThis is whole is moreplaintiffs’ nothing
;either for an auditor or a to find and the couldjury notparty

contract,to such a either before an auditor ortestify special any-
else,where of theupon requirementexcept opposite party.

2. Eaton, as the counsel’sEphraim appears by statement,
to the defendants and made thewent toagreement them,with

;his debts to the and it would beguaranty plaintiffs toproper
thesubstantiate that before Eaton’sagreement jury by testimony.

Eaton at the trial before thewas auditor.present
3. The of the is inadmissible, thetestimony party discretion

of the ;auditor. Mann v. 11 N. H.Locke, 248 Lovering v.
13 521.N. H.Lovering,

Eastman, J* This case to have been aappears oneproper
to be committed to an auditor. The plaintiffs’ claim consisted

of items of goodsof an account sold andseventy-five delivered,
the ofand thus came thewithinclearly provisions statute for the

Stat.,of auditors. Rev. 189, 1.appointment chap. The§
its face that anshowed ofspecification upon investigation accounts

necessary.was
at1 the theThe fact that defendants admittedhearing sundry

todue,items to be andamounting {$33.14, also made other ad­
to that theremissions, notending show was about thecontroversy

claim,amount of the does not tend to the characterchange of
the action. These admissions awere substituteonly for other

theand relieved fromevidence, their claimplaintiffs proving thus
far. Had no admissions been themade, plaintiffs would have

to furnish tobeen evidence the account.obliged prove
If the defendants had made the same admissions in court,

before the case was committed to an auditor, as did be-they
fore him at the and these admissions inhearing, placed a form
to their denial of them thereafter, the courtestop probably would
not referred the matter auditor,have to an because the contro-

the admissions, have becomewould,versy by tonarrowed down

* J., J., having counsel,and beenFowleb,C. of did not sit.'Perley,
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“ to the credit ?” which,whom giventhis wassimple question:
the auditor,from the facts stated would notjudging by require

or theaccounts vouchers. And statute doesan examination of
in­reference of a case to an auditor nonot authorize the where

examination of vouchers isof accounts or necessary.vestigation
N.13 H. 275.Brewster v. Edgerly,

heBut before the thinkauditor,as‘the case stood we might
and thethe statedhearinghave withproperly enough proceeded

beenthe amount due to the to haveaccounts, plaintiffsfinding
be,or as find the fact to whether theless,more he should credit

or to the defendants.to Eatongivenwas
account,came before him with theirThe whichplaintiffs was

in the of theadmissions defendants. Tosubstantiated part by
aextent the auditor could find due to thethat sum plaintiffs.

to the balance of the the defendants admitted thataccounts,As
thethem, as books tothe madewerecharges against purported

show, at that the de-the several times and weregoodsspecified,
Eaton; but denied a to themselves orlivered to they delivery

liable therefor. The admissions thus madethat provedwerethey
to be and left the matter ofdue,the amount claimed liability

the;be and as auditor find that fact be,to settled should toonly
state the accounts theso he between parties.would

ofa case the examination accounts andWhenever requires
the ofof its it in discretion thevouchers any may,parts,.in

;to auditor and if mattersbe committed ancourt, inseparably
the arise theaccounts the au-upon investigation,connected with

them.pass uponditor may properly enough
6Parker, 20,v. Foster the actionthe case of JonesIn was

thenote, and the defence rested grounda uponpromissoryupon
of the but of thedefendant,the not thatthat note was Avery

trial theit that the of issuebut appearingFactory Company;
accounts,of several books ofthe examinationwould require

the held it case for anand other court apapers, properreceipts
v. Goodall, Grafton,effect Putnamthe sameauditor. To was

1855.term,July
defendants made no admissionsbefore had theus,In the case
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to the mustamounting evidence, have their ac-plaintiffs proved
count and the of the to Eaton. must thendelivery goods They
have further, and the of thegone shown defendants.liability
The would be thethus connectedliability withinseparably proof

account,theof and the auditor examinemight very properly
it.into The admissions made before him a substitutewere only

for other and did notevidence, on thechange his powers hearing.
thenThe case a one for towas reference an auditor.proper

As to the other it within the discre­question waspresented;
of the auditor to ortion admit the aFord as wit­reject plaintiff

He calledness. to contract,was a the de­prove wherebyspecial
befendants should for thecharged Had the case beengoods.

trialon before a his to notjury, that havetestimony point would
admissible, and thebeen if fit not toauditor admit him,saw his

on that account not bewould disturbed.report Warren v.
248;H.11 N. a.Locke, Smith & v. a.,Smith 7 Foster&

244; v. N.Lovering 13 H. 513.Lovering,
What the Common Pleas do the case notwith is formay us

to recommit thethey or,We if thesay. suppose may report;
defendants shall make the admissions that made before thewere
auditor, the rule, and order the case fordischarge trialthey may

theby jury.


