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rule,generala or,As if obligee injury surety; byan does an theact of theto
binding agreementa principal,between the termshimself and the varies of

the obligation, enlargesor the performance,time of without the consent of
surety,the the surety discharged.bewill

plaintiff cash,agreedThe $10,000 conveyto let one ET.have in and to to him
$10,000 more, therefor,a tract land payableof for and to take ET.’stwo notes

years,in two pledge security,and the of certain shares as collateralrailroad
provided ET. responsiblewould also himfurnish the of to take thebond men

expirationshares and notes at years,the of the and as shouldpaytwo such sum
unpaid defendants,upon knowledgeremain the notes. The with thethe of

plaintiff, bond,executed the him uponto be delivered to the terms above
specified. Afterwards, by agreement plaintiffan and ET.between the with-

knowledge defendants, only $8,317,out the plaintiffof the letthe N. have the
being note,years’balance deducted two oneas interest on one and on the

other, Held,and mortgage upon pleatook back a aof the demurrer toland. —
facts,setting undertakingforth the above was col-that the of the defendants

ET.,lateral to that of liability payand that their the notes was conditionalto
upon Held, also,failure payhis to the that the new contract betweensame.—

plaintiff defendants,the dischargedand ET. uponwas a fraud in law the and
them from their covenant.

against usury, apply only remedy,Statutes enforced inwhich can heto the
onlythose States where the contract is made.

Massachusetts, alleged byWhere a contract in awas made to be usurious stat-
State, providedute of that thewhich that a deduction of three fold amount

due, usurytaken be pleashould made the sum and a underfrom found of that
interposed Held, applying remedy onlystatute was that the tostatute the—

becould not enforced in this State.

TheCovenant. declaration four counts,contained which were
in substance as follows :

defendants,In a of the at Ports-broken,covenant for thatplea
the 15th of their deed of that1851,onmouth, August, byday

their exe-date, hands, dulysealed with their seals and under
cuted in court forth that whereassettingand to be produced,

Watriss, ofthe and Williamthe name of Cam-byplaintiff, style
loanedthe toMassachusetts,in Commonwealth of hadbridge,

of Portsmouth and ConcordNott, Boston,Samuel of theagent
for the term ofthe sum of thousand dollars twoRailroad, twenty

evenand notes of datehad taken therefor twoyears, promissory
order,hissaid made and todeed, Nott,with ownby payable
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and endorsed,him sum of teneach for the thousandby dollars,
inpayable from the semi-thereof,two date with interestyears

and that the had thesaid Nott toannually, conveyed plaintiff
six hundred and of the of saidshares stockseventy-two capital

the ofrailroad, at dollars and centsprice thirty-three thirty-three
held ofto be as for the saidshare, securitycollateralper payment

interest;and in of one dollar to said defend-notes, consideration
ants, the and other andof valuable consid-paid plaintiff, goodby

the thaterations, covenanted and with if theagreed plaintiff
notes or either of them should be ornot atpaid maturity, any

of interestthe should remaim at thepart ofunpaid maturity
said notes, would on demand take a of allthey conveyance
of notes,said shares of stock and said and would thereforpay

sums,or andwhatever sum that so re-interest, mightprincipal
main due the or either Allnotes,said of them. divi-justly upon
dends said stock to be onon credited said notes.paid

And the avers that said two notes said Samuelplaintiff against
Nott, for madeeach, dated, and endorsed$10,000 payable

;as wereaforesaid, not at that the notes becamepaid maturity
due and on the of 1853,18th and thatpayable day August,
there then and there due on said thewas two notes sumjustly
of thousand dollars as and six hundred dollarstwenty principal,
as saidinterest. And avers that on the 20th ofplaintiff day

he1853, notified each of said theAugust, defendants that two
notes hadof Nott arrived at and remained andmaturity unpaid,
that there due on said notes dollarswas thousand astwenty

oneand sixinterest, hundred dollars onprincipal, year’s being
one And theof said notes. that on same he saidcaused sixday
hundred shares of theand of the saidseventy-two stoekcapital

Concord andPortsmouth and Railroad said notes to be conveyed
to said defendants, and offered to deliver the and notes sostock
conveyed the defendants,to the of thethemupon payment by

so andinterest,and then duebeingprincipal justlyremaining
theand notes as And and thereaforesaid. thenunpaid upon

the defendantsdemanded of that should take athey conveyance
shares of the theof all of said stock and and tonotes, plain-pay
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tiff the sum of due on said notes, thousandprincipal being twenty
dollars, and the interest due one of notes,on said six hun-being
dred all of anddollars, which the defendants then there neg-
lected to do. And the here in court saidplaintiff producesnow
notes and stocks as and is andaforesaid, readyconveyed willing
to samedeliver the to the defendants the themupon payment by
of the amount of interestand due on saidprincipal justly two
notes, to the theterms ofaccording defendants’ deed.

And the averred thethat notes had atarrivedplaintiff maturity
and remain and thethat had all andunpaid, plaintiff performed

the insingular conditions said deed contained, to entitleprecedent
him to the thereceive of amount due on said notes frompayment
the defendants. Yet that the oftendefendants, requested,though
have not the didand not their butsame, covenant,paid keep

;broke the same for that did not, on take a con-demand,they
of theof all shares of stock and and there-veyance notes, pay

for whatever sum or andsums, interest, remain-principal justly
thedue notes. so theing And theirupon defendants covenants

have butnot thehave broken same.kept,
The defendants three fraud,pleaded allegingspecial pleas,

inwhich stated substance as That thewas follows: plaintiff ought
not to orhave maintain his aforesaid action thereof theagainst

because that thedefendants, on 14th ofthey say day August,
the1851, Portsmouth,at it between the andwas agreed plaintiff

that the should Nott threesaid Samuel Nott sell to lotsplaintiff
Mount Auburn aboutof land cemetery, containingadjoining

seven and should also furnish Nott ten thousand dollarsacres,
that above consid-in and Nott should Watriss for thecash, give

his notes for thousand dollars,eration averaging twenty-twenty
of the;timefour thousand' dollars capitalmonths with sixty

as collat-Portsmouth and Concord Railroad at par,stock of the
to Watriss,an of meneral with responsibleagreementsecurity,

the amount fortake the aforesaid at whichwould stockthat they
and for the sameNott, the cash inbe payit should bypledged

interest;to saidfail notes or thepayNott shouldthe event that
interest semi-annually.be made withnotes to payable
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same August,And on the of thethereafterwards, 15th day
hisin in saidNott, agree-order theto withcomply stipulation

ment withagreewith the that men shouldresponsibleplaintiff,
andthe said notessaid theto take the stock andplaintiff pay

to the defend-interest in do,case Nott should fail toso applied
theants to stockbecome to take the andbound Watriss to pay

notes to do.and soin case Nott failshouldinterest,
the de-toThat Nott then and there stated and communicated

fendants the the and repre-plaintiff,terms of his withagreement
tosented wouldto defendants givethe that if the.defendants

men-him, to be covenantWatriss,delivered to deed andthe
be bytioned in the deliveredit anddeclaration, would should

; thathim andand the aforesaidin execution ofupon agreement
thou-of tenhe should the said sumobtain of Watrissthereby
largesand dollars a furtherin and should able to raisecash, be

cash,insum the land to bethe sale or conveyedofby mortgage
to him by Watriss.

the asNott,And there,defendants then and at the ofrequest
tensureties for said ofto enable him the sumhim, to obtain

thousand heand thatto the saiddollars, according agreement,
be able salemight to raise the said further sum orby mortgage

of the said state-land, and to the andtrusting representations
covenant,ments andof and the deed andNott, sealedsigned

delivered it to deliver-in order that be andNott, it might given
ed the theto the and pur-aforesaid forplaintiff agreementupon

his saidaforesaid. Yet that refused topose Watriss perform
dol-to the ten thousandagreement, by Nott said sum ofpaying

andlars, afore-said land to theconveying according agreement
said and on wellaforesaid;the Watrissandsecurity though

that Nott the the representationsknew had made to defendants
in theand statements that the deed wasaforesaid, and placed

aforesaid,hands of Nott and onto be delivered fot the purpose
the the 16ththereafterwards,it onagreement aforesaid, daywas

the andof same agreed byandfraudulently covinouslyAugust,
between Nott and the the consent or knowledgewithoutplaintiff,
of the inthat instead dollarsdefendants, cash,of ten thousand
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as tbe formerstipulated said Nott should receiveby agreement,
a tosum,smaller the sumwit, of thousand three hundredeight
and ;dollarsseventeen and the residue and balance of saidonly
sum of ten thousand dollars should be reserved and forapplied
two inyears’ interest advance on one note ten dol-of thousand
lars, and one in on theinterest advance other note of tenyear’s

;bythousand anddollars, to be Nott to Watriss that Nott,given
land,the of said should theupon taking mortgageconveyance

back Watriss,same to to secure of one of the fornotespayment
ten thousand dollars, date,in fromyearstwo with inter-payable

asest inaforesaid, addition to the which Watriss hadsecurity
theretofore to take as herein beforeagreed therefor, stated.

And that onthereafterwards, the same in ofday, pursuance
the-said fraudulent and covinous fraudulent-Watrissagreement,

and to Nott the sum of thousand threely covinously paid eight
hundred and seventeen dollars instead sum ten thou-of the of
sand anddollars, to Nott the men-land herein beforeconveyed
tioned, and and took from Nott a mort-fraudulently covinously

of the same to one ofland, secure of Nott’s twogage payment
notes for ten aforesaid,.'thousand dollars as which theeach, are
same notes which are mentioned in the declaration,plaintiff’s

on oneand endorsed of said notes interesttwo thereon inyears’
onadvance, and the other note ad-one interest thereon inyear’s

vance, instead of the of ofwhole the sum ten thousandpaying
;dollars to Nott, to the mentioned andfirstaccording agreement

Nottthat toand deliveredthereupon covinouslyfraudulently
Watriss, and ofWatriss and receivedcovinouslyfraudulently

theNott, said deed in the said ofcovenant in fraudmentioned,
defendants,the and their and consent. Bywithout knowledge

thewhich fraudulent and in of origi-covinous the termschange
the full sumagreementnal Nott fromwas prevented receiving

tenof thousand and was also disabled fromdollars, receiving
land,further sum of the or of saidsaleany by mortgagemoney

so disabled to asand the the sum theydefendantspay might pay
thehis deed aforesaid.sureties, by

theAnd the anddefendants averred that Nott took applied
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him Watriss,so received of to hismoney, by (said Nott’s) own
nse, and that the indefendants, their theirundertaking by deed,

Nott;mere andwere sureties for so the defendants thatsaid the
deed thesaid was obtained from them fraud and covinby of

Watriss and Nott.
The also thatdefendants the ofpleaded usury, alleging taking

the onetwo interest in advance on of the notes, andyears’ one
on the ofother, was the statuteyear Massachusettsby ;usurious

also that to the amount of entered$5,000 into theusury con-
;tract andfor the land claimed that a deduction shouldthey be

themade from amount due the notes, to theupon according pro-
said statute.visions of

To these of fraud and the defendantspleas usury demurred.
There were also other on which issues weremany pleas, joined.

however,The the-questions, brought before court atonly the
time were those the demurrer.arisingpresent upon

andMarston, Hatch, for the defendants.Emery,
The which takefirst we in reference to theposition pleas is,

thethat that defendants were sureties ofallege Nott, thatthey
Nott the made an alterationand of their con-plaintiff original

to the andtract, defendants,unknown that these arefacts well
and a defence to theconstitute action. Thepleaded, declara-

tion that contractshows the was one ofsubstantially suretyship.
the defendants toThe of was take theagreement notesup of

toand take transfer to theNott, a themselves of stock pledged
him the toto and sumsuch asby plaintiff, pay Nott shouldonly

leave on the notes. Had themadeunpaid they andpayments
taken the stock,notes and must have heldthey them tosubject

Nott. The of the defendants toby obligationredemption pay
and theconditional,was upon failure of todepended Nott pay.

in allsituationTheir was that ofrespects sureties, and there is
infeature the caseno which it fromdistinguishes an ordinary

or 2 Am.suretyship. Cases 288.guaranty Leading
The thecontract plaintiffwhich seeks to enforce theagainst

is not the contractdefendants into which entered. Thethey
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madethe that wasdefendantsbycontract was whichguaranteed
con-their TheNott,them deed.to when they signedknown by
ma-the Nott wastract afterwards executed between andplaintiff
de-thethat he enforceand cannotterially different, against

fendants.
authorities:cite in of thisillustration the followingWe position

3; Bussell,Peacock 3 B. C. v.v. and 605 WrightBishop,
v.539; 484; MyersWils. 531 and v. 3 EastStrange Lee,

100;254; Wright16 Johns.Term v.Bdge, Penoyer Watson,7
8 Taun.Mertel,512;8 ais. v.Johnson, Gdynv. Wendell
Brown,;422 Birkhead v.;208 Bobbin 17 Wend.v. Bradley,

540; v.ditto Walch634; 65 Hill v. Thompson,Walroih
y. ;31210 Johns.180;10 Barker,Johns. LanureBuckman,

1McBonald,101;3 Bonar v.v. WheatonBarker,Lanure
6; French,v.L. and Ld.Eng. 8,E. Brougham Campbellper

19; Adcock,; Eng.Term 200 v.see WatsonKenyon’s Opinion
y.239; 2 and Stu.Butler,and Sim.Law and 64Eq. Capel

; v.2 Term 360 N.457; Batsall, BailwayStraton v. W.
8488; Wolf,26 and Combe Bing.Law v.Eq.Eng.Whinray,

223; Bonsor2;156 Mat M. Co. Pick.Messenger,Boston v.
y. ;; 4. 464 WhicherMale,6 110 Archer v. Bing.BeavanCox,

Barn,y. ; a in5 and Cress. 269 easeMall, point.
the be ofthat if court shouldcontend,In the next weplace

thealteration inthat it that themust principalopinion appear
him,in order to dischargecontract to thewas surety,injurious

in ad-it so case. The of interestin this reservationappears
tocontract,in of the andvance was violation original injurious

thethethe defendants. And so .was mortgage uponequally
andin theland. the contract between plaintiffEvery change

and his todiminishes Nott’s resources ability pay,Nott which
funds hehim 'in the use of the was obtainingor which hampered

the tended tointervention of or whichdefendants,the impairby
the of he agent,to railroad was andhis whichability complete

the thatthe of stock of road,affect valueso might unfavorably
to theredeem,the defendants to was a wrongwhich engaged

them their Itdefendants from contract.relieve waswhich would
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a breach the theplaintiff of contract itself.by We cite, in addi-
tion to the former theauthorities, Shore,St. Albansfollowing: v.
1 H. 270,Blackstoue and cases there cited; Heard v. Wad-

1ham, ;East 619 Nunn, 761;v. 4 TermGfoodison Gutter v.
Powell, 320;6 Term 2 Smith’s CasesLeading 9, ;and notes
Pal Williams,tin v. 11 69.Wendell

The of in form wastaking usury unlawfal, both inany Mas-
sachusetts and New-Hampshire.

If the amount of the can beusury ascertained, thedefinitely
amount of it must be deducted sumanyfrom otherwise due the

Or the are entitledplaintiff. to deduct thedefendants three-
fold forfeiture, the of bothgiven by laws States. If the amount

theof is theindefinite, whole contract is taintedusury and void.
A takeguarantor of the themay advantage usury in original
contract. v. 2Patten,Huntress 28.App. (Maine.)

And inreservedusux’y Massachusetts be setmay as a de-up
fence in v. 2New-Hampshire. Houghton H.Page, N. 42.

■ Christie, Smith, and J.Hackett, (of Parker, for theBoston,)
plaintiff.

The defendant’s answer to the claim is, thatplaintiff’s they
are mere Nott,sureties for and that the deed declared on was

“obtained andfrom them fraud covin” of the andby plaintiff
—Nott. consists infirst,The fraudalleged interest intaking

; in a of theand, second,advance landtaking includedmortgage
the alsoin the to securesale, payment. They plead usury.

the werethat first txvo lawfulWe tx-ansac-say proceedings
that there notions, and as to the other was usury.

It1. interest in advance wasThe lawful. reducedpaying
defendants.of the of the Thethe amount liability oi'iginal

no time for the of interest,fixed andpayment theagreement
the did not contraveneadopted by parties any previousmode

far fromthe of the land. So thecontract, or injuring guar-law
the amount forit benefitted them whichantors, by reducing they

that there should toessentialliable. It haveappearwaswere
150;Pick. 8 ditto ;Bank 17Willard,v. 457been an injury.

; 154.129 23 ditto10 ditto
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for benefit of the guarantors.the was the2. Taking mortgage
“ of thetime the or other alterationdebtor,toGiving principal

if thata it be hedoes not showncontract, discharge guarantor,
9 83.Penn.no (Barr.)suffered injury.”

and thea difference a case of athere is between suretyThat
debt,to the of a isundertaking guarantee paymentcollateral

Green and Ter-Eastman, 521,the case of Norton v. 4shown by
426. In the former the creditor andSmith, 8 Conn.v.rell

the thecontract,debtor have no to inright vary yetprincipal
different; the andfor,it is creditorlatter although principal

the the theto alter contract to ofhave no right prejudicedebtor
it that he has not beenwhen appearsyet distinctlyguarantor,

9Per Penn.Jus.,Rogers, (Barr.)he cannot complain.injured,
Metcalf 416.;85 1384,

thenote does not discharge guar-of aThe holder guaranteed
of the maker without givingcollateraltaking securityantor by

him the defend-553. But contend thattime. 6 Metcalf we
their contractor that wassureties guarantors;notants were

thebut to and so authori-notes, them,the purchasetonot pay
do notthe defendantsof apply.ties

been but if therethat there hasWe any usury;3. deny
ofdefendants are in no to take it.thewere, position advantage

to the to it. 3defence Al-is a party agreeing paypersonalUsury
than the to643. No other158, person oppressed partyabama

the on the cfcontract, can avoid contract groundusuriousa
the contractBut in theif,409. whereConn. place7usury.

availenforced, the couldto be guarantorssoughtmade andwas
“ of theor otherthe rights principalof personal,”themselves

Massachusettsfor thecase,be immaterial to thisit woulddebtor,
inaction New-set in an pendingcannot be upof usurystatute

Hampshire.
It is inlitigatedin Massachusetts.madecontract wasThis

rendernotstatute doesThe MassachusettsNew-Hampshire.
to thevoid, partybut oppressedcontracts only givesusurious

theaffectsThis relates to and remedy,to a deduction.the right
anotherIt the courts ofis a law,the whichpenalcontract.not

14.enforce. 7 Met.notState will
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The case of Sher-But it is denied that there any usury.was
is to the same effect.521,4 GilmanGfassett, (Illinois,)man v.

of Massachusetts.theThe defendants lawsusurypleaded

this case areJ. The in volumin-Eastman, quitepleadings
thebutous, questionsand extend presentedover many pages,

These, however,for time but havedecision at this are few. been
andand have causedwith much acumen us toargued legal power,

the tohesitate as to conclusion shouldsomewhat which we arrive.
the orderthe in and havewe firstTaking questions presented,

the the asettingto consider effect of new contract be-pleas up
is :Nott and the The this That on theplaintiff. positiontween

entered into a14th of and Nott contractWatrissAugust, by
inNott cashlet have for$10,000to twowhich Watriss was

him certain land forand to $10,000and sell conveyyears,
same,of the tomore : in consideration was Wa-Nott, giveThat

to himself or order,triss notes for in$20,000,his twopayable
and as collateralinterest foryears, semi-annually; securitywith

he to tothe Watrissnotes, assignthe of was sundrypayment
and Concord to theshares in the Eailroad amountPortsmouth of

furnishand further to to anat Watriss$60,000, was agree-par,
take the andment of men to stock andnotes,responsible pay

fail'in the that Nott should to thesame,for event notespaythe
theor interest.

to the defendantsThat the 15th of Nott toon August applied
the and the notes in casethe to take stocksign agreement pay

; to them the contract be-fail to do that he statedhe should so
he should be enabled to ob-himself,tween and whichWatriss by

sumand raise a furthercash, largeintain the sum of $10,000
land; and that ifthe theythe sale or of wouldmortgageby

execution of thatbe in agree-the bond it should deliveredsign
the bond,signedthe that accordinglyment theywith plaintiff;

stated.the conditionsto be delivered upon
had takenwhatWatriss, knowingon the 16th of August,That

the conditionsanddefendants, uponand theNottbetweenplace
Nott,of made athebeen into handsthe deed had putwhich

37xxxix.vol.
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the of theNott,contract with or consentnew without knowledge
thewhich, of himdefendants, $10,000instead haveby letting

he letthe himcash, unincumbered,and to him landconveyingin
the sum of interest ontwo$8,317, reservinghave only years

on other,note and one the and took back a uponone mortgage
the notes.as for the of one ofland, security paymentthe

is,branch of the case the mainthis whetherquestionUpon
de-the and theon 16th ofagreementnew August,the alleged

at thethe deed time and forof defendant’s that purposeslivery
thedefence deed.can form to an actionstated, any uponthen

the characterof thisthe solution question upondependsAnd
thethe deed as well as the nature ofitself, agree-effect ofand

the 16th.ofment
character of the defendants’ under-first, wasAnd what .the

unconditional;it absolute and an original agree-? Wastaking
the of thethe stock and notes at expirationtoment purchase

the of ?of contract Nottand irrespectiveindependenttwo years,
thecollateral; a contract to notesit and payconditionalwasOr

? ofNott failed so to do Was thein case positionmaturity,at
andthat of to the stockcontractors, purchasedefendantsthe

Nott for thethat of or foror it suretiesnotes, guarantorswas
?the notesofpayment

islimited sense a a orand surety co-promissora technicalIn
the and usual a issense,in morebut, suretygeneralco-obligor,

debt defaultanswer for or of hisundertakes to anyone who
the or de-to character specialwithout regard peculiarprincipal,

or thethe ofto contract undertaking principal.givensignation
liabilities arealso, in is one whosesense,a strictguarantor,A

andthan of a dependless those surety, they upongeneralin
a issense,But in an aenlargedrules. guarantytechnicalmore

thesome debt orthe of perform-to foranswer paymentpromise
the of anotherin of failure person,some case whoduty,ofance
3 121.is liable. Kent’s Com.instancefirstthein
terms and arethe the guarantorof books suretymanyIn

the same Thusas wemeaningindiscriminately, person.used
“ the as a is strictissimithat claim against suretysaiditfind
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it the the isand is incumbent on to whomJuris, guarantyparty
is it the to heand show thatenforcing against suretygiven, who

And,has with the of thetermsstrictly complied guaranty.
the oftherefore, another,if one to debtengage guaranty pro­

vided months credit the is not at lib­be creditoreighteen given,
to it and the oftwelve aftererty vary by giving expirationonly,

;thesix more to call but the in asuch caseupon surety surety
;be on 225would Contracts Lord Ellenb­discharged.” Comyn

“in Bacon 1v. Starkie 192. And :horough Chesney, Ifagain
is to a billa made of for aexchange certainpromise guaranty

but the takessum, creditor from the debtor a bill for a much
it seems doubtfulamount, thislarger does notwhether wholly

226;the on Cont.discharge surety.” v. Ast­Comyn Philips
211;2 Taunt. ;on Cont. 499ling, Chitty on Tit.Story Cont.,

Guaranty.
It clear thatis these defendants notwere in a technical sense

for the of the ofpayment Nott,sureties notes for were notthey
or him on theco-signers co-promissors with notes. Neither
in a strict and limitedthey, sense,were guarantors for such pay-

Theirment. did not theundertaking assume form andgeneral
terms a inof such cases. Butguaranty still, after a careful

of theconsideration arequestion, we of that theopinion under-
of the defendants conditional,was collateral andtaking and de-

the fulfillment Nott of hisupon contract to thependent by pay
; that whether are to be called$20,000 orthey sureties guaran-

tors, or other theterm, true intention andby any the effectlegal
of the was to for theundertaking Nott;answer default of to

the notes and heinterest, if failed so to do.pay No money
to defendants;advanced thewas no land them;toconveyed

made no contractand toth'ey receive either. Their undertaking
was not entered into until after Watriss had toengaged convey
the land to Nott, and to let him thehave And de-themoney.
claration sets forth the contract between Nott and the plaintiff

a recital in theas defendants’ and as thedeed, foundation there-
for. The deed bewell called anmay enough original undertak-

as the theing, being ofcontemporaneous with delivery money
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not,Nott;to but it is as we in otherapprehend, original any
for it madeview, contract,was Nott’s and independent upon

that. As anof itwereconsequence independent undertaking,
it fail for ofseal,not under would want consideration,probably

it from the instrument itself that thefor is considera-apparent
the and defendants,as nomi-tion, between wasplaintiff merely

; if it had not been to enable Nott to obtain thenal and signed
and,thus a beland, raised,and consideration and had not.money
it be difficult to sustain an actionseal,under wouldbeen upon

bea consideration there can no validit; agreement.for without
to the and the notes atpurchaseIf the contract was shares

itof the was a unusual and uncer-verytwo years,the expiration
“to be such sum as should remainthat was paid;tain price

the either of and allnotes, them,due on or dividends paidjustly
the notes.” A contractto be credited on tothe stock pur-on

or real is notestate,it bechase, personal ordinarilywhether
full and asthere is a tounderstanding agreementmade without

someis to be nor without to bethat paid, object gainedthe price
But here all If thethe uncertainty.was pay-by purchasers.

the should amount toNott twoduring yearsmade byments
there be nothe then valid notes tonotes, wouldto payenough

; Nott thethe defendants for having notes,to paid theytransfer
andone,in the of their tranferanybe revived handsnotcould

NottMoreover, theirbe a mere upon paymentnullity.'would
himself. if thethe Or dividendsbe entitled to possessionwould

notes,to to the then,should amount sufficient paythe stockon
the andhave to be defendants,wouldalso, paid by theynothing

notes,either the stock or thereceive no transfer ofto with-were
the notes. as adue on cov-what was Yiewed simplyout paying

the contract cer-notes,to the stock andenant wouldpurchase
theseem to be and uncertain as to to beindefinitetainly price

Thereand consideration.without wouldwithout objectpaid;
from the to theto be no consideration moving plaintiffappear

itthat could make an undertak-defendants original, independent
as a a covenant toto While viewed guarantying purchase. —as

;the notes if Nott failed so to do as an collate-undertakingpay
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Nott,ofral to that and deedconditional hisupon paying —the
consistent,is and the consideration sufficient. 3 Kent’s Com.

122; 10;5 East 8 Johns. 129.
out of the deed the theLeaving for a transfer ofprovision

stockshares of and the notes to the and the instru­defendants,
ment is no more than a covenant to such sum as Nott shouldpay

do;fail to a formal under seal. thatguaranty By provision
raised;all the isdoubt but after careful areconsideration we

unable to see in it thanmore a in fortermsany thing provision
that the have enforced thewhich law would it. It iswithout

of a creditor has anduty who executedobligation by principal
and and haswho also taken collateral from thesurety, security

to the ofprincipal, avails that to theappropriate security pay­
ment of the debt, or to hold it for the benefit the who,of surety,
if he the debt, bewill to thepay of the cred­subrogated rights
itor. Bank v. Colcord, 119;15 N. H. Baker 8v. Briggs,

;Pick. 122 Com. 8v. Vanderslite, 457;&Serg. Rawle Mc­
147;Collum v. 8 ;Vt. 1 326Hinkley, Story’s Juris.,Eq. §

x. 11 Barb. Ct.LaFarge Hester, 159.Sup.
Our construction then of the deed this,of the defendants is

that it a conditional thewas to theundertaking notes inpay
event of the failure of Nott themto take at thatup maturity;
it anwas his, his,collateral to andundertaking upondepended
and in thethat, more of the de-thegeneral terms,application
fendants were sureties or for Nott that the notesguarantors
should be paid.

the stated,covenant of the defendants in theRegarding light
come towe consider the effect of the of the oftransaction 16th

as set forth in the the defendants’August, plea, upon liability.
It be rule,stated a in thegeneral authorities,as allmay which

are aware,so far as we and to areagree, which there probably
no that if at the time aa orexceptions, suretyship,guaranty,
or to for the debt of anotheranswer or defaultany undertaking
is entered there is of circum­into, any wilful misrepresentation

that the orstances, facts,or intentional of so suretywithholding
hemakes a covenant or contract which otherwiseguarantor
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him, heand thus there is fraud in factnot, uponpractisedwould
under­on hisfrom allbe such fraud liabilitywill discharged by

“ of atheof paymentthat asays guarantytaking. Story
ofthea thedebt, friend, by partiesmade suppressionby upon

him, and avoidsmaterial is a virtual fraudcircumstances, upon
But need not883.Juris,the contract.” 1 weEq.Story’s §

have abovecite the asauthorities to sustain weposition,general
1stated it.

afterif,thatrule,It as anotheralso be laid down generalmay
is enteredthe or conditional undertakingguaranty, suretyship,

of the con-there is in the terms or conditionsinto, changeany
a andcreditor,tract the and the newwherebybetween principal

‘thethem,contract made without knowledgedifferent is between
his interests areor consent the and preju-of whichbysurety,

theforThus a contracthe bediced, bindingwill discharged.
the creditorextention made betweenof the time of payment,

the the dischargesand the assent of surety,withoutprincipal,
Bank v.Savingsthe latter from the of his contract.obligation
Brown,Colcord, ; Merrimack Bank v.County15 N. H. 119

; ;10 N. H. 318 v.12 v.N. H. 320 Crosby Wyatt, Gifford
valid collateral3 Met. 255. And if a creditor surrendersAllen,

theof the latter bethe willknowledge surety,withoutsecurity,
to the value of thetanto,or accordingdischarged entirely, pro

fact that other asAnd the security,thus surrendered.security
it,for willsurrendered,that is substitutedor better thangood

from himself of the discharge.not the availingpreclude surety
15 N. H. 119.Colcord,Bank v.Savings

8 the defendant156,In & als.v. Woolfe, BinghamCombe
theof to be delivered bythehad payment porterguaranteed
nothe containingto one Abraham Joseph; guarantyplaintiff

to custombe Theas to the credit to given Joseph.stipulation
and thenmonths,to six sometimes toof the was giveplaintiff

theThe withouttake a bill at plaintiff having, knowledgetwo.
it heldthe eleven monthsdefendant, credit,of wasJosephgiven

from his Ch. Jus.that the defendant guaranty.was discharged
exonerated on thisTindal that the wassurety general prin-said
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altered the sit-assent,histhat the have, withouteiple, plaintiffs
behe shoulduation in he placedhad a to expectwhich right

he thewhen gave guaranty.
Barn, Cress. the605,In 3 andPidcock als. v. Bishop,&

thedefendant the following guaranty, upongave plaintiffs
of Mr. Thomaswhich the “At theaction was brought: request

Tickell in theI to Iinform that will guaranty youbeg you
to be delivered to himof valuetwo hundredpayment pounds,

in itiron.” It on trial that wasIAghtmoor agreedpig appeared
the and Tickell that the latter should tenbetween payplaintiffs

ton the market This sum to beshillings price. wasper beyond
in theof an old debt due to one ofapplied liquidation plaintiffs,

but the that to the de-to effect not communicatedwasbargain
. it on the andfendant, defendant,and was held to be a fraud to

“Ithe void. said: amAbbott, Justice,render Chiefguaranty
tothat a a be informedof opinion party giving -guaranty ought

made the and the vendeeof vendorany betweenprivate bargain
ofhave effect of the hisof which thegoods, degreemay varying

effect he theThe of this towouldbargain compelresponsibility.
the debtvendor to to of an old a ofappropriate payment portion

those funds which the wouldsurety might reasonably gosuppose
the he madedebt,towards for the of whichdefraying payment

therefore,a in­himself Suchresponsible.collaterally bargain,
his That I am of thatso,creased beingresponsibility. opinion

the of that from the defendantwithholding knowledge bargain
fraud andhim,a vitiated the contract.” J.,upon Bailey,was

his remarks incommenced to the thatcase,regard by saying
“ it the of a tois a theduty party taking guaranty put surety

thein of all the facts to affect of hispossession likely degree
if heand to do so it is at hisneglectresponsibility; peril.”

thatAnd he observed the defendant the undergave guaranty
' that Tickell be at to all hisa wouldsupposition liberty apply

hisfunds, what were for towards pay­except necessary support,
;ment of the at the market and thatiron supplied regular price

the of the the ten from theconcealment to shillingsbargain pay
of the defendant a fraud and avoidedhim,knowledge uponwas
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of theJustice, remarked that the effectthe contract.” Solroyd,
thedivert a of funds of the fromto' vendeewasbargain portion

the debtto which he about to con-wasbeing applied discharge
thethe and to render vendee able totract with lessplaintiffs,

for the iron to him. said thatIAttledale, Justice,suppliedpay
the of a a for is to renderanotherbecomingobject person surety

;him a service but the effect of such a as wasbargainprivate
made in case bethat would to defeat the of the surety;object
for if the theof to the togoods vendee wereproceeds supplied

in anbe of old a benefit be con-discharge debt,applied would
the of the and theferred on vendor not ongoods, vendee.

In Boston Co. v. 2 Pick. 228,Hat Messinger & a.,Manuf.
the debt on a onbond,action which the defendantswas were

for the of an and Ch. Justice Parker,sureties fidelity agent,
is,several that the allcases,after of them thatsays pointciting

the shall be the of his en­neversurety charged beyond scope
as understood him at the time he enteredgagement, whenby

contract;the rather,into the and ofor, beyond purpose object
his And after the authoritiesagain,undertaking. reviewing
more at he remarks that the is settled,large, clearlyprinciple
that the of a becontract cannot his con­varied'withoutsurety
sent, and that in theirterms, nature,newany important imposed

the thehim,or consented to avoidupon willprincipal, by obliga­
tion as to act done after such alteration.any

587, held,In Rathbone 10 Johns. it thatWarren,v. was
an the of the ordoes an act to va­obligeewhen surety,injury

the the the timeries terms of or ofobligation, enlarges perform­
his the be Andconsent,ance without discharged.willsurety

2 re­in Rees v. Jr. Lord543, LoughboroughVes.Barrington,
to the the of thefused mischief variationwhattry question

thatcontract had done the for he said such aoriginal surety,
lead tocourse would a vast of whichuponvariety speculations

no sound be built.couldprinciple
andStewart, bond,9 debt on a680,Miller v. Wheaton was

theJustice, in of the thecourt, stateddeliveringStory, opinion
“rule that athus: It matters not sustainsuretybroadly, may
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contract, even foritin the or that wasno a changebyinjury
terms ofthe veryHe has a to standhis benefit. right upon

andit,ofcontract, he to variationhis and if not assentdoes any
made,a is it is fatal.”variation

tothe defendant208, agreed8Hertel,In v. TauntonGlyn
mightthethe of ¿£5000, plaintiffwhichguaranty payment

“ indebtedCo.Co,advance” S. & At the S. & weretime,to
andnoteato the for hadandplaintiff givenmoney, promissory

can-­thebills as of the plaintiffOnsecurity. guarantyreceipt
note of S.newnote, bills,celled the delivered the and took aup

theon& and it held defendant liableCo., that the was notwas
guaranty.

sustainingTo these added,authorities others bemany might
a few.the same But citesubstantially onlyviews. we will

142;Stone v. 5 v. Chesney,N. C. BaconCompton, Bingham
; ; Evans1 153 2Stark. v. Taunton 206al.,Philips Astling &

357;485;5Whyle,v. v. 33 MaineBingham Rounds,Philips
v. 70;United States 3 C. C. Smith v.Wash.Hilligas, Day,

;23 656 v.Vt. Walsh 10 Johns.Bailie, 180.
of theThe current decidedlyauthorities seems to run very

and isone to the thatway, variation,effect theany between
theand of the terms of thecreditor,principal original undertaking,

thefor of thewhich becameperformance surety responsible,
thewill if his thedone howeverdischarge assent,withoutsurety

;affect hismay interests and such the intimation inchange is
Bank v. theSavings 15 N. H. isColcord, 119, although point

there left undetermined.
thatBut, it seems to that ifbe,however be well settledmay

the bechange the and is to the ofbinding between parties, injury
andthe without his he besurety, discharged.willknowledge,

is the ;Such doctrine thegeneral of the varia-authorities that
tion is a constructive fraud the there beupon whethersurety,

not,actual fraud or and thethat it vitiates undertaking.
such, we thethink,And was character theof transaction of

the 16th of Nott and theAugust, Itbetween was aplaintiff.
variation in the terms of the condition the defend-upon which
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ants’ deed bewas to theirdelivered. It donewas without
; itsknowledge to their it a fraudandtendency was wasinjury,

in law them.upon forbecame bound to theThey plaintiff
;$20,000 ten thousand to Nott'inof which to be advancedwas

cash; and land, estimated thousandto be of the value of ten
more, towas be encumbrances.to Nott free fromconveyed

—These first,were in.terms twomaterially changed respects
instead of the advanced; and in-$10,000, only $8,317 were
stead of Nott’s he wasthe land free from incumbrances,holding
required to execute a Neitherback to themortgage plaintiff.
of these defendants; andvariations thewas bycontemplated
the andand Nott theplaintiff both knowing purposes, object
terms towhich the had noupon executed,instrument was right
use it in the bedid. It is not tomanner in which pre-they
sumed that the the ifbond theydefendants have executedwould
had been And itinformed to it betowhat was applied.object

well be said themay that their has been increased byliability
variation. theIf Nott had the balance ofreceived the $1,683,
ten thousand, it time have hiswould, for the increasedbeing,
means to that to transactextent, and have added to his ability
business, and to therendered him more able payconsequently
full amount in the theend. And defendantsespecially may

that as interest on the note for thecomplain takenwas$561
land.

The natural the the landof wasconsequence mortgage upon
also to and toNott fromprevent it,raising money upon cripple
him in and his means ofbusiness asany doingundertaking;
business should be toso would be hisdiminished, abilityprobable

the con­notes at Both of thesepay transactions werematurity.
to andexecuted,the for the deed ifwhich wastrary purposes

not frauds in As in v. andfact, so in Stonewere law. Compton,
Pidcock v. neither the norHertel,and v.Glyn moneyBishop,
the the Itreceived sureties.was asproperty bycontemplated

be advanced,was the faith that the andupon $10,000 should
the lahd andmade,that the deedconveyed unincumbered, was
that faith has not been kept.
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theinof the avermentWe have to the factnot adverted
and Concordthat the of the PortsmouthNottplea agentwas

a mere persones,Railroad. be as discriptioThis may regarded
of thethe parties;and as no effect rightshaving legal, upon

theused for pur-to beat the if the wastime,while same money
inducementof the it have formed aroad, strongposes might
interested,thewith defendants to the being deeplysign obligation,
the enter-it ofas is in the advancementwere,well known they

been anhavethat it wouldAnd wellweprise. may suppose
thethe andthem $10,000consideration with whetherimportant
andland thereceived, $8,317,unincumbered to be or onlywere

the land awith mortgage upon-it.
that the $1,683It is no to the tosufficient answer sayplea

that theto the amount of the ornotes, mortgagewent reduce
since thedefendants,be the of thewould for palpablesecurity

Nott andto reduce the means ofeffect of both transactions was
takehis If couldtie hands to that extent. Watriss lawfullyup

theit ofof the ten and inthousand, part paymentapply$561
whole,take thenote for the the he couldland, sameby principle

the landand be left for his sureties butthus Nott ornothing
in Pidcock v.Idttledale, Justice,itself. And as saidwas by
theNott,instead ofdefendants, principal,the aidingBishop,

be a benefit Watriss.as was their would conferring uponobject,
interest semi-annually,the notesMoreover, were withpayable

thetothe it be in amountand sum taken, equalalthough might
inother,the wasand one onnote,interest on onefor two years

theforthan it wasmore interest principal,no sense anyproper
themore thandue at that time principal.interest was not any

thishave,toat the conclusion which we uponIn arriving
the fact that thiscase, we not consideredof the havebranch

seal; forunder we regardis founded an instrumentaction upon
the sameas in thatothers,asState,as settled in this wellit

andthe relation of principalwhich regulateequitable principles
sim-as uponare at common law upon specialtiessurety, applied

ruleare that a different prevailsWe awarecontracts.ple
in suchand thatin and in some otherEngland, jurisdictions,
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cases a must resort to a court of No isparty equity. question
raised this in theupon and itpoint argument, we withoutpass
further comment.

Neither turnedhave we our attention to the ques-particularly
tion to theas of Nott to deliver deed in man-authority the the
ner and for the itfor which delivered,was as thatpurposes

willquestion more thearise at trial under theperhaps properly
of non estplea If the deed delivered,was not legallyfactum.

the defendants hecannot liable it.upon
We have not omitted to examine all of the authorities cited
the but we inby do not themfind thatplaintiff, anything appears

to us to conflict the- to haveseriously with conclusion which we
thatarrived, the of the defendants collateral towasundertaking

that of and theirNott, covenant to take the theshares and pay
notes ;conditional aud his failure to the sameupondependent pay
and that the thedeed into of Nott on thehandsbeing put 15th,
to be delivered tohim as collateral for theWatrissby security

of in be tocash, Nott,to advanced andpayment of$10,000
for the be$10,000 land, unincumbered,to to him andconveyed

this the of theWatriss,with the new contract onknowledge
16th, Nott was to receive and to a$8,317,whereby only give

the law,back a fraud if inland, fact,in notmortgage wasupon
the which themdefendants, would from their un-upon discharge

deed,The conditions which made the anddertaking. upon they
it to be to Watriss,was delivered have never beenwhichupon

him, and therefore are not liable it.performed theyby upon
The of The Northcase British Insurance v. Lloyd,Company

28 and beuponLaw which is relied asEquity 456, particularly
cited,an to of the authorities differs materially,answering many

conceive,as from the cases under consideration. The facts werewe
lent to Thomas Branckerthese: The had Sirsubstantially plaintiff

as security,the of certain shares10,000 pounds, depositupon
Branck-certain other conditions. Jamesand upon Subsequently

exten-consideration six monthsThomas,the brother of in ofer,
for thousandThomas, hission of to twogavepayment security

theAfter anof the this, byloan. betweenarrangementpounds
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and the to take theplaintiffs Branckers, the former agreed guar-
of the defendant and theanty as a substitute for secur-others,

ity given James Brancker. At the time that the defendantby
thesigned the fact James Brancker hadthatguaranty, previ-

his theously given for thousand and that itsecurity two pounds,
to be surrendered,was not made to him,known and itwas was

contended this matter,that was a material that should beenhave
disclosed, void;and not the was that it abeing, guaranty was
fraud in But thelaw the defendant. Court ofupon Exchequer
held that thePollock, B.,otherwise. C. said non-disclosure of
the circumstance of the of even if it hadchange security, been
material, would not have vitiated the unless it hadguaranty,
been back, and that there was nofraudulently tokept ground

fraud in factimpute to the That it did notplaintiffs: appear
that the circumstances under the loanwhich was negotiated, or

to be continued,was were or that theback, defendantkept was
of theignorant of Thomas Brancker:pecuniary ability That he

the a of all thesigned withguaranty knowledge facts, except
eyerthat he did not that James Brancker hadknow given any

and itsecurity, of course he was that to be sur-ignorant was
rendered.

Without opinion as to the correctness of theexpressing any
of the inviews court that think there is acase, we manifest dif-

ference the facts there andbetween stated those under con-now
sideration. There the itwas, that not madewascomplaint known
to the defendant, he the thatsigned Jamesguaranty,before
Brancker had for thousandtwo of thegiven security pounds loan,

theand that beto surrendered. Thewas defendantsecurity was
informed of all other matters connected the loan:with and it

be asked,might with much ifplausibility certainly, he waswhy,
the facts before himwilling with to become heresponsible, should

when those facts nocomplain were in andway changed, every
remained as he it wasthing when he thesignedsupposed guar-

He theassumed same asanty. responsibilities were repre-
to and he hehim,sented as and thesupposed assuming;was fact

the securitythat Brancker to begiven by James withdrawn,was
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whatever,had no influence his actionhim,unknown to uponbeing
he wasdid increase the heliabilityand not which supposed

the defendants their bondIn this case signed uponassuming.
it to theand that to bethe wasagreement givenrepresentation

the and the sevencash,if he let Nott have in$10,000plaintiff
for;unincumbered but instead of deliveredacres of land being

executed,for itthe and the conditions which waspurpose upon
theand for one toit delivered for another whichwas purpose,

and to did not assent.defendants notwere whichparties, they
the be brieflydemurrerThe other by mayquestion presented

thatof. The statute of Massachu-thealleges bypleadisposed
in-the of themade,in State notes thesetts, takingwerewhich
ofand that a deduction of threefoldusurious,terest in advance was

be made the sum Theamount taken should from advanced.the
athe land for con-also that the of wasalleges conveyanceplea

value, and that it between Wa-double its was agreedsideration
form aNott that should enter into andtriss and usury$5000

theof transaction.part
been conclusionunnecessaryis to what have oursayIt would

inhad this suit been Massachusetts. Bythis broughtplea.upon
the into it thatState, contract,the of that which is allegedlaw

not and an action maintainedentered, void,was could beusury
therecovered,and after deductions,it, makingjudgmentupon

the of the Massachu-out statute. Theas by provisionspointed
to the andarestatute pleaded, apply only remedy,setts which

insuits that State. can haveextend to brought Theycan only
“undera is our laws. Theeffect remedy sought gen-no when

determine thethat those ofrule is whichprovisionseral law
of thecontract,and of a areeffectconstruction, partoperation

;itand effect toit, it, goesandcontract, givefollow wherever
the of thefori,to the lexremédies, placebut that in lawregard

there-cannot,the is must Wegovern.”sought,remedywhere
itthe of in this forsuit,enforce law Massachusetts appliesfore,

the Massachusetts aloneto the and it is statute ofremedy;only
pleaded.that is

in the contract the make the con-If'the would, law,usury by
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tract void, so that the consideration bewould thereby affected, a
different be arewould raised. Therequestion authorities which

thatshow the lexwhere, theloei, vitiatesby contract, itusury
be the action is as themay pleaded wherever brought, contract

is to be void thethereby shown of theby law itwhereplace was
máde. But that is not the here, and we do notquestion propose
to consider it.

to views,these theAccording demurrer to the ofpleas fraud
must be overruled, and that to the sustained.ofpleas usury


