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to If this inplaintiff,correct the ia the deeds.mistakealleged,
itmistake,such theto a should mightanswer bill, denypositively

be in causethe evidence taken thisquestionable wouldwhether
be sufficient the denial.to overcome

v. Hobbes.Piersons

be maintained on au where the issubmissionaward, and,Assumpsit may by
mostis theparol, appropriate remedy.

It is no defence to an action an award made in favor of the afterupon plaintiff,
general assignmenta rightshe has made all his andof ofproperty property,

and agreeablyof for the benefit of hisaction, to the thatcreditors, statute,
the suit not butis disclaimed and assigneeauthorized, discountenanced theby

legalThe in such case that the arisingaward was ofis, matterspresumption
assignment.to the The award is unlesssubsequent conclusive, properly

impeached.

to a ofreverse renderedjudgment nonsuit, thebyError,

Court Common Pleasof for this theagainst incounty, plaintiff
at the 1855.error, term, TheFebruary facts in the case suf-

in the of theopinion court.ficiently appear

Wood,A. for the in error.plaintiff
This an theaction,award will and thatsupport defence the

is theprecluded cannotplaintiff by assignment prevail.
An at liesaction one another onby againstlaw partner a

the amount due oneascertaining other,from to the onwriting a
theresettlement, be no to Mc­although express promise pay.

1Ball v. 510. It is anOliver, of(Ala.)Stew. alladjustment
the anaccounts, and action.partnership will support

a has been dissolved, and,Where on settlement,partnership
a found from to the other,balance due one partner assumpsit

lie 13it. 233;to recover 18will v. Ala.Pope Randolph,
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; 211; 323;Pick. 1315­ 21 12 Mass. 34. TheVt.App.
asassignment a dissolution of theoperated Storypartnership.

on sec. and313, cases cited in the note.Partnership,
It is to be theunderstood, from award and the state-agreed

ment of facts, that at the time of the before the refereeshearing
all the settled, theaccounts had been and thatpartnership

had entered into the toexamination see much wasparties how
due from one to the other. The beis to taken as anaward

of theadmission facts theby parties.
The cause of action did not exist at the time of the assign-

;ment no balance had been struck the and ofbetween parties,
it didcourse not to the This ispass assignee. assignment
more than an intention to out an undernothing carry assignment

the statute. But it is to be that ansustained, assignmentwhen
itmade the fromprecludesis by partners, partners afterwards

into a duesubmission to determine the amount fromentering
the Ato other. at the of such aone glance consequences posi-

itstion fallacy.shows
submitted the to theThe referees to statepartners question

and that bound.due, are Themuch was awardby theyhow
theof action of the thencause accruedfinding(upon referees)

theto plaintiff.
rendercourt should such as the CommonThe nowjudgment

6 Foster 115.should have given.Pleas

infor the defendant error.Marston,Gilman
deed of all the and1. the ofassignment,By property rights

had vestedthe in the The deedof assignors assignee.property
like a decree in In the case thelatterbankruptcy.operated

law;in the theof in formerassignee byvests operationproperty
thethe act of verified oath. Stat. 297.parties, bycase Comp.by
of the referees is that one had2. simply partnerThe finding

in his than the otherof the property custodypartnershipmore
the But the oftime of oneassignment.the possessionat

had theboth,of andis the whichever custodypossessionpartner
itor the deed ofthe wherever bemight situated,of property,

title.them of allassignment divested
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aFowler, J. This is to reverseerror, brought judgment
of nonsuit in favor the therendered of defendant plain­against

the Court of Pleas for this county,Commontiff, by February
term, 1855. The in the suit 29,writ datedoriginal Aprilwas
1850, and was the an awardassumpsit by present plaintiff upon

J. H.W. W. and in the :by Stickney Shapleigh, followingwords
“ Exeter, 28, 1850.April

“ The accounts the Thomas F.parties,betweenpartnership
Piersons and M. Hobbes, been referred usto toAngier having
state the balance due from the other,one to thishaving day
heard the and examined theirparties accountspartnership

thebetween said find that therepartners, we is a balance of
hundred and andthree dollars cents duesixty-ninethirty-eight

the said Thomas F. said M.to Piersons from the Hobbes.Angier
“ The the saidaccounts Piersons andprivate between the

Hobbes are not included saidsaid in balance.
Seccknev,W. W.

Shapleigh.”J. H.
the trial theOn the andplaintiff award, theproved thereupon

defendant in evidence a madeput theassignment, bygeneral
and Marchdefendant, 16, 1850, to theplaintiff agreeably pro-

theof statute of this State,visions to W.assigning Stephen
“for the ofDearborn, benefit all their theequal creditors, all

tenements andlands, hereditaments, chattels, choses ingoods,
andaction, credits, effects of and each ofrights, property them,

them, of and name, kind,natureevery whatsoever and and
situate, such as,wheresoever except lawbeing by exempted

andfrom attachment isexecution, exemptedso the truefrom
intent and of of this nature.” Itmeaning assignments was
then the that Dearborn theagreed by trust asparties accepted

same;and executed theassignee, that he had not authorized
suitthat orto receive recover of the defendant orany property

of said trust,to and that herights property disclaimedbelonging
the or of saidinstituting suit, to recoverprosecuting any prop-

or of to either of the atrights property belongingerty parties
date thethe of The court of thatassignment. being opinion
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the action could not be maintained under these circumstances,
nonsuit,directed a and thereon,ordered a which wasjudgment

rendered billThe filed a ofaccordingly. thereuponplaintiff
which the and thenexceptions, presiding judge,was byallowed

his writ of error reverse the thus rendered.tobrought judgment
that there no in thePlea, error record or proceedings.was

raised the orbelow,No at trial has beenquestion was sug­
in the that actionthe notgested here, original wasargument

is too settled to admitit ofIndeed, wellbrought.properly
award,be on andthat maintained ancontroversy, assumpsit may

thethat, the is it is most suitablesubmissionwhere by parol,
for the Arbitration 387,onCaldwellremedy enforcing award.

392; 6 264.388, v. N. H. Nor389, 390, Aldrich,Parsons
it been the under consideration ishas that awardsuggested

orface, so as to be void voidablein defective itsway uponany
thetofor that reason. made rightThe only plaintiff’sobjection

authorized,to that notrecover seems to have been the suit was
to itand disclaimed the assignee,but discountenanced whomby

in theafi actionis the rights passed, assign-alleged plaintiff’s by
think shouldthis not16,1850.ment of March We objection

it to adefeat the Nor is material suchto action.have prevailed
the claim theto or not of plaintiffconclusion determine whether

out of the transactionsthe defendant, partnershipagainst arising
the orto the not.thereto, assignmentassignee byprior passed

init the result ournot,to have judg-wouldAdmitting passed,
theas ease stands.bement, changed

and isto themade subsequently assignment,The award was
to if made itssubmission,the withintheconclusive upon parties

andtribunal,selected theirterms, and not Havingimpeached.
toit for either of them thatsayits is notobtained judgment,

unless, anderroneous,is established well recog-uponjudgment
bebe If an con-it is to invalid. awardnized shownprinciples,

tocertain,the of besubmission, somethingsonant to possible
and theor finalreason, uponnot tocontrary lawperformed,

theit is as and conclusiveit, bindingmatter of betweensubject
of a courtto it the of jurisdic-as judgment competentparties
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tion. on Arbitration Am. v.98, Ed.;)Caldwell (first Carey
6Wilcox, N. H. and179, authorities.

The award be set but not on the ofaside,may simple ground
an erroneous thein for theirarbitrators, tojudgment judgment
the referred;dispute was and that be forwould ground setting
aside The court set anevery award. not interfere to asidewill
award, unless on the of corruption, misbehavior, orground

369;excess of Knox v. 1 Jr., Mor­power. Simonds, Vesey, ­
v. 2gan 15.Mather, Vesey, Jr.,

An not be set theaward will aside on abstract thatground
the arbitrators mistaken in of but the courtlaw,were point
must be satisfied that made suchnot have anclearly wouldthey
award had the It thatthey known mustwhat law was. appear
they undertook to decide to law, and mistook it. If,according

thewhat or it out considera­knowing is,law oflaying entirely
tion, make what consider an itthey decision, willthey equitable
form no the award, that,to as to someobjection point,particular
it is Richardson v. 3manifestly against Nourse,law. Barnwell
& Alderson 240.

It is, a maxim ofmorever, the both of andcourts, law equity,
never to raise a for the sake of anpresumption overturning
award; on thebut, to make reasonable intend-everycontrary,
ment in its 1 Nisi Prius and author-94,support. Stephens’
ities.

In the case before us the made on theaward was 23d ofday
1850. TheApril, had been made on the 16thassignment day

of March theprevious. generalUpon principles legal presump-
tion would that the mattersbe, aAvardwas of connected with the

to thepartnership, arising subsequent assignment. But, upon
the facts before it is not material to consider thatus, question.
After the entered into a submission,theseassignment, parties

its terms,and the arbitrators made an within isaward which
them the matter of unlessit,conclusive between on subject

it anddefendant cannot behindgoTheproperly impeached.
that in as he to dodue,was fact attempted uponshow nothing

the the thethe of to claimtrial, interposing right assigneeby
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considered the referees,by the existence ofthereby thedenying
indebtedness established the award.by

As the court below erred in a andnonsuitdirecting rendering
judgment thereon, the factswhen shown in evidence theby
defendant constituted no defence to thelegal action, that judg-
ment must be andreversed, an order transmitted to the Common
Pleas for there.new proceedings

reversed and newJudgment trial ordered.

Ham v. & als.Goodrich

Upon equity, specific performanceprayinga bill in for the agreementof a verbal
land,convey performance requiredthe partto to take the case out ope-of the

place partyration of the statute of frauds must be such as to seekingthe the
performancespecific in to be wrong-doer,the situation held liable as a on ac-

part agreement,of done in of againstcount the acts execution the and which
liability protected by completehe would be its execution.

performance,partland not such possessionPossession of the is unless the be
agreementpursuance part chargedof bill,delivered in and execution the thein

possession beparty exercisingand would liable wrong-the the therefor as a
doer, specific prayedperformancewithout the for.

son,By agreement his ifan between a father and that the son with familyhis
father, andcome live with the and take care of himwould and of the farm so

live, farm,thelong givehe he would son the is impliedas should it not tha*
up possession thegive duringthe father will the of farm to the son the life of

— possession being necessarythe not for pro-father such the thefulfillment of
posed conditions.

agreement byis a giveSuch an to be construed as contract the tofather to the
son, ease should the proposed, byin he fulfill conditions a atitle to the farm

devise,testamentary conveyance,or some instrument of take at theto effect
father, agreement bill,being chargedof the and possessiondeath such in the

son, father,by duringfarm the possessionof the the life-time of the is not
part agreement charged.in execution of thedelivered


