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Edgerly & a.of SalemTown v.

mortgagein a aof a included made formerThe owner of the bylandpart
anbe entitled to account of rentsthe will andmortgage,owner, andmay pay

mortgage.assignmentand anto theofprofits,

the owners ofthe of are several ofWhere the partsequities equal,parties
in themortgaged to to relativeare bound contribute proportionproperty

value of their parts.
obtaining assignmentan mortgage,of theof such can,Neither parties by

ratable of the debt.the to more than hisother proportioncompel pay

Equity. bill and answer,In The asfacts, they appear by the
:be thus statedmay

1849, L. Clin-December,8th of JohnOn and before the
in a tract of land in Salem,fee of containingdenin seizedwas

that he executed ofOn aday mortgagehundred acres.two
the ofsecure fourto to paymentthe tract Betseywhole Kelly,

the 8th ofOnand in oneinterest, year. May,hundred dollars
in theClarke,to mortgage,Clindenin1850, conveyed Benjamin
a ofin the to aboutKelly, parcelmortgage exceptland described

ininterest,andhundred dollars fouracres, to secure twelveeight
1850, he five acres,the 6th of June, conveyedOnmonths.

but notin em-included the Kelly mortgage,of the landpart
the of in andSalem, fee,to townin the Clarke mortgage,braced

it. At the timein ofbeenhas ever since possessionthe town
theof tomortgagesdeed the awareof their town wastaking

and Clarke.Kelly
1851, the Court of Commonofterm,theAt September

arecoveredEllis judg-Pleas for WarrenRockingham County,
and costs,debt,forClindenin,ment against $428.31 $12.21

andto an advertisedofficer,his execution delivered whoand was
the of the1852, redeemingon the 2d ofsold, equityJanuary,

realthe and other mortgagedinincluded Kelly mortgage,land
defendants',one the forofBartlett,to G. C.of Clindeninestate

; and he afterto a deed the same soonmade him ofand$320.47,
the land describedof his wholeentered, deed, uponvirtueby

thetothe town.mortgage, except conveyedin the Kelly parcel
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On the 3d of 1852, her mort-May, KellyBetsey assigned
to the J. and D. and the 20thdefendants, S. ongage Edgerly:

of Bartlett,said as theirMay following, Edgerlys, by attorney,
the inentered all land described thatupon mortgage, except

for broken,that condition and for theSalem,purchased by pur-
of the and have had of itforeclosing mortgage,pose possession

since.
On the 6th of the note of Mrs. un-1853,April, beingKelly

theand on to anrefused,paid, Edgerlys having giverequest,
account of the rents and the town, to a foreclos-profits, prevent
ure and redeem the themmortgage, $486.25, which waspaid
the amount due on the deduction,whole withoutmortgage any

“for the a on account ofgavewhich Edgerlys receipt, Betsey
us.” theto On 17th ofmortgage assignedKelly’s August,

the D. demanded in1853, town, Messer, of theby writing,
an account of all their demands secured this mort-Edgerlys, by

and and costs from its and of allgage, damages non-payment,
rents received them. The did notand byprofits Edgerlys give

but thereferred of the to the defend-any account, townagent
as their toldant, and him that Bartlett heldBartlett, attorney,

hands,the and in his and would settleproperty papers with
them. The called him andon a settlement andagent requested

but not obtained.theyassignment, were
On the 14th of theOctober, 1853, Clarke theEdgerlys paid

amount due on his and took$1,400.20, anmortgage, assignment
it to themselves.of

asked to release the landwhen of theEdgerly, from thetown
asked one hundred it.dollars to do But sub-Kelly mortgage,

the defendants claimed of thehave asequently only town just
contribution the thattowards of topayment mortgage, according
the value of their and took offeredland, never or to take pos-

and theit, defendant, Bartlett,session of offered to backpay
if thethe to town would a fairpaymoney paid, Edgerly, propor-

thirtythe debt and he saidcosts,tion of which amount towould
The andor dollars. BartlettEdgerlysthirty-five were obliged
in theira interest allto purchases.have joint
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The bill filedwas November for an ac-23,1854, and prayed
count of the amount due on thethe and of rents andmortgage,
profits, for an assignment of the and andnote,Kelly mortgage
for of thepayment balance the and theof rents and ofprofits,
amount them the after thepaid town, note andby deducting
proper and for further relief.expenses,

theWells, for plaintiffs.

andStickney Bartlett, for the defendants.

Bell, J. As the titles to the thestood recordsproperty upon
on the 6th of theApril, 1853, onetown andowning parcel
Bartlett and Clarke other the theinterests, had righttown they
claim, theto to the and de-Kelly topay mortgage Edgerlys,
mand an ofaccount the rents and and an of theprofits, assignment

not bound to talk of Bart-mortgage. They were therely upon
lett and the that were interested in theEdgerlys, they equally

theon ofproperty. They appeared record, as distinctowners
theinterests, and had the to treat them as such. Itrighttown

was clear could not redeem the thethey ofpart mortgaged
premises owned, thethey without wholepaying mortgage.

;v. 319­4 Miss. 3Frost,Frost v. Sandf.Mullanphy Simpson,
237;;Ch. R. 188­ Smith v. 27 14 Park­Me.,Kelly, Shep. ­

man v. 19Welch, Pick. 238.
When availed themselves of this and thepaidthey right,

debt, had a to demand an of themortgage they assignmentright
H.Robinson,Jenness v. 10 N. 215.mortgage.

of one hundred toAnd the demand of dollars releaseEdgerly
the of the that it notlittle rea-town, shows was withoutparcel

that made this theson claim afterwardspayment, thoughthey
reasonablemade for or as adollars,was thirty thirty-five pro-

to the value ofdebt,of the theaccording property.portion
months after the of thetown,About six the bypayment, Kelly

Clarkethe took an of the mort-assignmentEdgerlysmortgage,
in a to raise theand therefore stand now positiongage, they
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full notice ofa withwhetherquestion, subsequent purchaser,
to does notKelly,another of theportion property mortgaged

in of Clarke’sstand the same as to as holdersthem,position
hadif hestand,as theirClindenin, wouldmortgage, grantor,

that case hehimself;the and inpaid whetherKelly mortgage
contribu-be able maintain a them for awould to claim against

tion to the hold hiswhichKelly mortgage, against they express
1 Hill. &c.13, 51,warrantee. sec.Mort., chap.

But and inas have not to thesechosen raisethey questions,
their claim nec-a reasonable it is notcontribution,answer only

for us to them.consideressary
The the hold-raised, then, are the ofquestion is, rightswhat

ers of of the embraced in aseparate portions mortgage,property
the debt has been one ?where mortgage paid by only

out of theconsideration the interestLeaving present jointfor.
asserted to exist the and theBartlett,between Edgerlys property

to Mrs. had become divided threeintomortgaged Kelly parcels;
;the landfirst, to Clarke that to theconveyed second, conveyed

the thetown, third,and of two mortgages,equity redeeming
embracedwhich two or three acres to and notnot sold Salem

to Clarke.mortgaged
view,In this Salem had a to redeem the mort-right Kelly

costs,and to demand an account of the debt and and ofgage,
the rents and and an of the frommortgageprofits, assignment
the unless their interest thein ClarkeEdgerlys, mortgage may
constitute 'a defence for them it. Theirafter posi-they acquired
tion if the theis, that had whenthey assigned Kelly mortgage,

the thetown,was would havemoney paid by they now precisely
to the debt and demand asame right reassign-pay mortgage

them.as the have to demand an fromment, town now assignment
interest theIn a has himself an toshort, when whoparty, pay

and hold it of has obtainedtitle,for the hismortgage protection
interestsuch one has a similar cannotwhoassignment, merely

to him. Allon to have theclaim, mortgage assignedpayment,
can on of hisis,he claim to have his releasedproperty payment

the to the share in valueof debt and costs, accordingproportion
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that he holds of the otherWhile, on themortgaged property.
hand, the claim can be made him the holderonly which upon by
is not to the whole but to a similarpay mortgage, pay propor-
tion, or be foreclosed.

If an anof of the obtainsowner part mortgaged property
of theassignment he cannot the other ownersmortgage, compel

to him the but thewhole, their fair ofpay debt,only proportion
if the stand thein as it is assumedparties jure, by par-equali
ties that do here. in the case of Allenthey This arosequestion
v. 17 Pick. decided.Clarke, and considered and47, fullywas

“The court at the thetime Cook took an fromsay, assignment
thebank, situation of the of the two lots wereownersrespective

in all as still are. Neither can hold hisrespects equal, they
beboth;estate and itwithout redeeming manifestlywould

and that ad-against either should anjustice gainequity party
andan of thevantage assignment mortgage,by procuring

the common burden the other Thethrowthereby party.upon
foundation andof contribution is a of equity,principle justice
and there is and there is an incumbrance onwhen equal equity,
land to different each to contrib-belonging parties, they ought
ute it.”towards removing

1The same in arose in Stevens v.question principle Cooper,
Johns. Ch. the “It is a doc-425, says:where Chancellor
trine that a burden,well when land is withestablished, pharged

not bearthe to be and one tocharge ought equal, part ought
thismore than its and preserve equal­willjust proportion, equity

athe of each to contribution.ity by part justownercompelling
14; 98,3 P. Wms.Harbert’s 3 Co. Harris v.Case, Ingledon,

of con­99. The court the creditor to aid thiswill rightcompel
to the owner ofhis bond and securitiestribution, by assigning

land, anddemand,the he his notwhom with whole willcharges
He a tohim to defeat thispermit voluntarily right. dutyowes

as each other.the not to theirdebtors, againstrights,impair
of thisthe the of lotsHere has owners twodeprivedmortgagee

hethe andlots,otherrecourse, oughtby dischargingpreviously
thanthem a burdenin tonot, then, charge greaterwithequity,
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of contribu-been theto,wouldthey principlehave uponsubject
if notion, had takendischargesuch place.”

In Taylor Bassett, 3 H. it held that where298,v. N. was
the land the tenantof the demandant and the land of were

all due eitherliable for the on mortgages,tworespectively money
have his actionthe andmightparty money,pay mortgage

the Por­against other for a reasonable v.contribution. Taylor
7 the andter, Mass. and either in355, mortgage,might buy

hold theall untilthe a reasonable contribution wasland, paid by
it theothers, from results that he could not require pay­which

ment of debtthe from such other owner.whole
The same in Robinson v.are distinctlyprinciples recognized

; 218;H. 102­ 10 N. H.Leavitt, Robinson,7 Jenness v.N.
;2 218­Dole v. Foster v.agree,with GibsonThompson, which

162; 238;Pick.5 Parkman v. 19Crehore, Welch,Pick. Van­
; Bank,Pastman,v. 7 Met. 157­ Brown v.Vronker Worcester

28; 12; Carr,8 Met. 47­ 1 Osborn v.Chittenden,Howe v. Vt.
Conn. 195.

aIn ofthe entitled to an mortgageparty assignmentequity,
of thebe to the mortgageeasmay subrogated rightsregarded

;2 Ch. 618­Barb.Munro,an v.without assignment. Cheney
10238; Robinson,19Welch, Pick. Jenness v.Parkman v.

therefore,219;H. Downer 5 393.Fox, may,N. v. Wash. We
hadit the assignedlook at this case as stand if Edgerlyswould

done, thethe to havethis to as whentown, oughtmortgage they
havethenthe amount of it. The wouldthem towntown paid

un-thisbeen entitled to a decree foreclosure mortgage,of upon
of the mort-of the residueBartlett,less Clarke and as owners
shouldinterests,held payor those theirwhogaged property,

thethe value oftodebt,ratable of the accordingtheir proportion
the rents andallowingof held afterthem,theparts property by

them.received byprofits
the bill,relief in it is notAs there is a for generalprayer

toisthe the entitledto reach which plaintiffnecessary object
that bebe the shouldthat there should a decree mortgagegain,

of unless,the or decree foreclosuretown,to aassigned passed,
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for the itplaintiff’s be to make a decreesafety, may necessary
which bind the land.may

Neither is it to to the rents andasnecessary inquire profits,
since the haveplaintiffs their and the de-land,ofkept possession
fendants of the residue.

There be an order referred to amay master,that the case be
to ascertain what is the thevalue of the acres ownedfive by
town, and what the value of the land describedthe residue of in
the and to due themortgage, the mort-amountcompute upon
gage, with and costs.damages

theUpon in of that a decree becoming madereport, may
that the defendants to the such thepay of mort-plaintiffs part

debtgage as the value of their theof land bears thetopart
or suchwhole, other as the case call for.may

Scammon v. & a.Scammon

generalUnder the depositions,rule dayrelative to notice take anto additional
required, twentyis not unless for full additional miles’ travel.

byAn party,admission a made purpose preventingfor the the ofof attendance
witnesses, will, doubtful,in case the againstconstruction is be construed such
party.

The nothing,admissions of holder a himthe of note that the maker owed are
persons nothingevidence for third that is due note.on the

proof found,countyOn that forwarrants taxes cannot evidence that war-he
received,rants justwere that proportionand the tax was made the thefor of

town, is admissible theto show existence and of such warrants.contents

Trespass de bonis The issue wasasportatis. general pleaded,
awith brief forstatement, the as a distressjustifying taking,

of a tax assessed thenon-payment defendants, as selectmenby
of Stratham.


