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for the itplaintiff’s be to make a decreesafety, may necessary
which bind the land.may

Neither is it to to the rents andasnecessary inquire profits,
since the haveplaintiffs their and the de-land,ofkept possession
fendants of the residue.

There be an order referred to amay master,that the case be
to ascertain what is the thevalue of the acres ownedfive by
town, and what the value of the land describedthe residue of in
the and to due themortgage, the mort-amountcompute upon
gage, with and costs.damages

theUpon in of that a decree becoming madereport, may
that the defendants to the such thepay of mort-plaintiffs part

debtgage as the value of their theof land bears thetopart
or suchwhole, other as the case call for.may

Scammon v. & a.Scammon

generalUnder the depositions,rule dayrelative to notice take anto additional
required, twentyis not unless for full additional miles’ travel.

byAn party,admission a made purpose preventingfor the the ofof attendance
witnesses, will, doubtful,in case the againstconstruction is be construed such
party.

The nothing,admissions of holder a himthe of note that the maker owed are
persons nothingevidence for third that is due note.on the

proof found,countyOn that forwarrants taxes cannot evidence that war-he
received,rants justwere that proportionand the tax was made the thefor of

town, is admissible theto show existence and of such warrants.contents

Trespass de bonis The issue wasasportatis. general pleaded,
awith brief forstatement, the as a distressjustifying taking,

of a tax assessed thenon-payment defendants, as selectmenby
of Stratham.
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The the inevidencemade towerefollowing sup-objections
of the in an in-defence: It that the gaveport appeared plaintiff

invoice, at interest. Thewhich set as moneywas down$1586
in the the tax-book the in-defendants, entered intax,making

voice of atin the and in the columngiven plaintiff, moneyby
“interest, under the omit-in, addedgiven they wilfully$1586

ted $800, taxed at and the tax on the amountassessed$3000,”
theof invoice and sum.this
It thewas submitted hadto thewhetherjury, plaintiff wilfully

omitted from his on at interest toinvoice hand or themoney
amount of On this the defendants introduced aquestion$750.

“ Iwriting, the as :signed by plaintiff, herebyfollows acknowl-
that in the 1849 and B. Norrisedge 1850, was meyear owing
; ; ;J. M. Norris,G. J. C.Webb, Webb,S.$110 $640 $740
; ;225;J. and J. E. and IOdell,Wiggin, agree$425 $200$

thethat named of due andabove sums to meweremoney owing
saidin and that this used on the trial,be inyears, maywriting

samethe as if the above named were summoned toway persons
andcourt testified to the same.” It thatwas thisobjected paper

not evidence of atwas interest to thosemoneycompetent
amounts on the first of but the court instructed the1849,April,

otherwise.jury
Evidence introducedwas the toby defendants, tending show

that the inherited considerable estate fromplaintiff’s wife her
died,father, widow,who his and theleaving Gordon,Sophia

his heir,sole and that thewife theplaintiff’s plaintiff purchased
to the estate forwidow’s his noteright $10,000, giving therefor,

for an as :was given upwhich afterwards followsobligation,
“ March 28,1846.

“ Due tenGordon thousand to bedollars,Sophia aspaid
for her If no is for hersupport. partwanted wanted support,
is betonothing paid. Stephen Scammon.”

It said thethat ever date ofSophia,was since thisproved
resided in the and waswriting, plaintiff’s family, supported by

The the of agreement,him. to admission thisobjectedplaintiff
it.thebut court admitted
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takenof J. M. Way,offered theThe defendants deposition
M. The -didat A.5,1855, 10, plaintiffBoston, Novemberin

atto take theThe notice depositionnot attend the caption.
the October 29,served onwas plaintiff,that time and place,

otherto attend the of1855, taking deposi-and another notice
6, A. residedat M. Plaintiff11,NovemberStratham,attions,

milesfrom four fromBoston,than milesStratham, fiftymorein
hisand fromthe other twelve attorney’softhe caption,place

trains of cars run eachThree dailyat Portsmouth.residence
Boston;Exeter toBoston, and fromPortsmouth tofromway

six miles from the house.Exeter plaintiff’sstation at beingthe
it admitted.butto the wasdeposition,objectedThe plaintiff

the 1st ofindebtedness on April,histo showThe plaintiff,
datednote, 1,1835,aof promissory Apriloffered evidence1849,

Scammon, father,his on demand,to Jamesfor $1601, payable
indorsed,this note twenty-two paymentsOn wereinterest.with

1841,the last, 2, amountingFebruaryJunefirst, 4,1836,the
note,this adue on wit-nothingTo that wasproveto $1601.

thatcross-examination, 1,testifiedon Aprilfor theness plaintiff,
the amountJ in uphe assisted ames Scammon reckoning1854,

to in his invoice,ainterest, givingat viewhis withof money
included,due on notit, thoughthis or balance wasnote, anyand

tohis Thepossession.had it in plaintiff objectedJamessaid
but it admitted.evidence, wasthis

the aassessed forthat defendants plaintiffIt appeared
defendants thattax. The warrantsprovedand CountyState

thetreasurers were receivedCounty bythe State andfrom
otherto the defendants townwith papers,andselectmen, passed

search, all couldinMarch, 1849; theybut on proper places,in
the ofto thesetestifiedThe who receiptfound. witnessnot be

their contents than thatmore ofto stateunablewaswarrants
di-treasurers,the State and Countyfromto bepurportedthey

thatto be assessed fortax year.and Countya Staterecting
instructed thebut the courtto, jurywas objectedThe evidence
thatsatisfied such warrantsevidence,this wereif, theythat upon

of theselectmen,the hands taxin the whento andissuedwere
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was the directedassessed, and that warrants the selectmen to
assess the asof the the amount assessedtown,legal proportion

be thewas conceded to such suf-evidencelegal wasproportion,
ficient themfor to find the defendants authorized to assessduly
those taxes.

The to these and instruc-plaintiff, having excepted rulings
tions, moves that the verdict returned for the defendants bemay

and aset for trial.aside, new

for theHatch, plaintiff.
I. theThe instruction of court the ad­respecting agreement

debts theduemitting erroneous.plaintiff, was There was no ev­
idence that the named it,sums in bore interest. Stat.,Comp.

Itsec. 4.41, that the debtchap. provedwas from Odell bore
butinterest, that fact had no to thatshow thetendency other

it had,bore interest. If inthen,sums the absence of the writ­
ten the oftestimony Odell, added toacknowledgement, proof
that the other named were indebted topersons themerely plain­

thetiff, would have authorized to find that theall debtsjury were
on aninterest. The containswriting that itagreement, bemay

“ theused, trial,”on not intrial,on what nor whatstating court,
itnor for Is towhat infer from thispossible factpurpose. that
?the debts on interestwere

allInterest is not to debts due, notappurtenant toperhaps
It is as to infer that themost. debtslegitimate were to bear

cent, interest,ten asor twelve to infer thatper borethey
interest at all. The safe rule of is,construction toonly take the

to mean it noand more.writing what If itjust expresses, may
be or diminished noconstruction, writtenenlarged by instru-

be made,ment can or relied on, as asafely expressing party’s
intention. If the trial to intrue referred the thewriting was

this the istrial in an admission of thecase, paper plaintiff, gra-
Ithis interests. is not agiven, and contracttuitously against

to be construed most the butmaker, anstrongly admis-against
not to be construction. And thisbysion rule con-enlarged of

struction is to theaffect intention of theappliednever apparent
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Andas it is to be the itself.collected from instrumentparties,
anda isis considered rule someit of strictness and rigor,

to be Chit.the last resorted to. cases cited.79, andCon.,
that theit is observable this admission madeAnd was by party

theand aid or advice ofwithout counsel.personally,
not an ad­It in thatruled, long since,was Strafford county,

that nomission a deed and sealed a wasbywas signed party,
can­of a 1 CourtsEv.,evidence Greenl. sec. 277.delivery.

there,in instrument not nor anot an are putwordsput which
theon words to sense ofcontrarydirectly plainconstruction

Willes, Smith, 332;Per Parkhurst Willes Chit.J.,them. v.
73.66,Con.

the intention court isexpressed, everycapriciousHowever
unless controlled other the in­ofit, plainly by partsbound by

Rundell, &C.,V. Hume v. 1 S. S.Per 177.strument.
no need ofto hasinterpretIt is not allowable interpre-what

Quoties in verbis nulla est ibi nullaambiguitas,tation. expositio
Litt. 81.147, ;verba est. Co. a Chit. Con.contra fienda

with Gordon intro-II. The wasagreement Sophia improperly
to issue. ItIt immaterial the had noduced. legitimatewas

thethatto owned and itprove plaintiff anytendency property,
for noadmissible other.becould

of admitted.WayThe wasIII. deposition improperly
taken on insufficient 20th Rulewas notice. See of1. It

rule the entitled to three no-the wasplaintiffBy days’Court.
themorethree for distance, which was overtice, days fiftyand

of and of the ofone andSunday, dayexclusive servicemiles,
29,served OctoberThe notice was and theMonday,caption.

5,November fiveMonday, days.takendeposition
theto attend of this2. notified captionThe wasplaintiff

and of in5, Stratham,in November othersBoston,deposition
miles anddistant,at a fifty-five twelve6, placeNovember

hisof in Portsmouth.attorneythe residence Thisfrommiles
ofof the the and ofstatute, thedirect violation spiritawas

be all. It ornotice to atgiven may mayrequiresrule which
for the to attended bothbeen haveplaintiffpossiblenot have
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to do and he mustso,not bound if attendHe wascaptions.
and didelection, on the 6th ateither, he had his attendactually

Stratham.
James Scammon and theThe between select-IY. transaction

Stratham, in to the note ofmen of reference should not$1601,
been admitted in evidence. James Scammonhave havemay

itnote,the or omitted it hisbad, fromthought wilfullyforgotten
none of these theFor wasthings plaintiffinventory. responsi-

; nor do tend to that theble show didthey legitimately plaintiff
bound,himself or notnot was bound on theregard actually note.

acta nocere debet,lies inter alios alteri non Mr.which Best
“a our Bestterms of on 120.law. Ev.just principle”

The from the andState treasurerV. warrants wereCounty
not nor the best evidence of their contentsproperly proved, was

The treasurer have beenmight called, or theirproduced.
record produced.

theMarston, for defendant.
I. it is considered that toWhen the be was,triedquestion

$750Scammon had at interestwhether more than he in-paid
hefor, hadterest which omitted to andin, that thewilfully give

made the thewas for sole ofagreement by parties purpose being
in the andcase,evidence to save the of theexpense summoning

ittherein,named cannot bepersons doubtful that it was properly
to the toleft the had thesay, whether amount ofjury plaintiff

onthe several sums or athand, interest.
II. The to Gordonpay theagreement $10,000, andSophia

thethat inheritedevidence wifeplaintiff’s from herproperty
father, introduced leftwas and to a a former trial ofjury, upon

cause, under the asthis same instructions andnow, the Su­by
Court the sustained.was Scammon v.perior ruling Scammon,

488.8 Foster
The notice to take theIH. ofdeposition was sufficient.Way

rule does not an additional forThe day anyallow fractional
forsmall, but an additionalmiles, twentyhowever miles.only

5xxxm.VOL.
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wasThe about the note of competent,IV. evidence $1601
that factandit,that dueto show uponas wastending nothing

thethe infer thatestablished, might plaintiffwellbeing jury
it.knew

of the wasThe admission compe-J. written plaintiffBell,

inferred from it.that beof all could Upontent evidence justly
themade for ofadmission,that an purposecommonthe principle

in caseto, should,resortedother from beingevidencepreventing
thebe construed most againstor stronglyof doubt ambiguity,

the at if the waswereit, languageliberty,making juryparty
it of all the surroundingof under the lightto judgeequivocal,

such inferences it as cal-and to from werecircumstances, draw
ut res magisreasonable effect andto it a operation,giveculated

is in severalThis ambiguouswriting par-valeat quam pereat.
ad-trial nor in court thenot said in whatIt is whatticulars.

the debtsand isused, said,to be whethernothingismission
look at theinterest or not. The mighton jurywereadmitted

a trial ofthat thisthis waswriting given;for whichpurpose
be triedthat the toand questionthen in anticipation,wascase

him,due to bearing interest,the had debtsplaintiffwas, whether
and that no other debtsin his invoice,he had not givenwhich

be inand justifiedwouldthey fullyof any importance;were
the trial ofthe trial referred to wasthatthe inferencedrawing

debts material inthe debts intendedthat wereandcause,this
un-asinterest, mightdebts; is, theythat bearing justthat case

1849 andto to the whole years,the admission applyderstand
if itliteral construction be satisfiedits wasmight1850, though

of the courtof those The instructionyears.in partanytrue
to us correct.seemsthison point

wife,the of the derivedas to property plaintiff’sThe proof
and the the of aestate, ofher father’s purchaseprooffrom

he isof from her formother, onlyamount whichpropertylarge
hisliable to as shownthing, obligation,pay any byconditionally

had acase, means,the direct to largein showtendencyrecited
it ten-direct of had anot at interest,though proof moneyand
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andadmission,thefromto arisingconfirm the inferencedeucy
due fromdebtsexistence ofthea similar totendency disprove

the to others.plaintiff
ad-Scammonthe note of James wasThe evidence torelating

Itnote was equiv-missible that the was paid.to show plaintiff’s
didthethatalent to an admission James Scammon plaintiffby

evi-benot him clearly competentwouldthing,owe 'whichany
and thatnote,the fordence for the to resistplaintiff, supposed

Thethe debt.for toreason be others disprovewould competent
thethemselves, as to betweendealingsof thestatements parties

into that extentandthem, themselves,are againstevidence
favor of others.

of thebe made for thesearch to warrantsshownProper was
theState and for State andtreasurer, CountyassessingCounty

be Parol evidenceit none could found.taxes, and shownwas
the select-in factthat such received bywarrants wereshowed

of byto the contentsand it themmen, was competent prove
no further than thaton thisThe evidence wentsubjectparol.

for the and taxes for thatState County year;were warrantsthey
theit the taxes in fact made forand conceded that were justwas

thinktaxes; and that fromof the of those wetownproportions
in the conclusionfacts the drawingthese fully justifiedwerejury

to be assessed on thethe amountsthat the for justwarrants were
; ofthen in force and the instructionsthetown, to lawaccording

the court on correct.this werepoint
at Bostonthe notice of taking depositionsIt is contended that

“rule that no no-20thinsufficient. The general prescribeswas
of shall beof the takingtice to the depositionsadverse party

three of theexclusivedays,deemed unless servedsufficient, day
before the onthe whichday theyof service and ofday caption,

of thethe time of service the notice,taken. Inare computing
the notice is lessservedexcluded,is to be wheneverSabbath

And thethethe of whencaption.todays daythan priorseven
miles from theten ofmore than placeshall liveadverse party

for additionaleverybeone more shall allowedcaption, day
shallthat bemiles; however, twenty daystwenty provided,
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in allsufficient cases.” It is ifdeemed that anconceded, addi-
is for a fractional oftional day required miles, thepart twenty
insufficient. The of thenotice was bar asimpressions tovary

and it has never been decided.this question,
the has beencosts,In topractice allow for fractionstaxing of

the is inand similar the casemiles,ten of the memberspractice
thebodies. And beenof has toolegislative practice- settledlong

But is a differencedisturbed. there ofto be whichphrase, seems
lead aand well to different construction inmay thisdesigned,

It not said ifis asevery twenty miles,case. milestwenty was
fractions, is,but itno additionaladmittinga unit every twenty

; is,the natural of which that noimportmiles additional isday
miles inunless full areto be added. Andrequired, twenty we

that this is the truetheare of construction to beopinion adopted.
as to taking onThe successive isdepositionspractice days

of court. It ano rule is ofquestion reasonableby no-governed
to beand reasonabletice, This isopportunity present. not to

distances,at this mereof asday bybe wouldjudged formerly
Thebeen the ease. facilities ofhave must be re-traveling now

; the modes ofand as communication are stated in thegarded
that therecannot would becase, saywe necessarily diffi-any

in thea ofattending ataking atculty party Bostondeposition
and at on theExeter next.on one two hoursday, inProbably

as thebe distanceregardedtime thosemay practically between
there a foundedIf was well to theobjection notices onplaces.

account, thinkwe that toobjectionthis theapplies second day,
the thenot to first. Eor first the noticedayand was ample,

no reason the shouldthere not attend.partyand was If, in con-
the time in theof occupied taking at Bos-depositionssequence

the atthe lateness of hour theor which waston, closed,taking
in atany difficulty attending Exeter,there thatpracticalwas

be for to thea reasongood objecting takendepositionswould
the to theBut taken atdepositionthere. Bostonobjections

bemust overruled.
Judgment on the verdict.


