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to thisaction on its true is maintainable as evengrounds point,
the the defendant’s,if inferior bales sold Nute notwere pro-by

Nutevided the in his settlement acted on thewithonly plaintiff
honest therehis,that ofwere which evi-supposition they was
dence be submitted thetocompetent jury.to.

The instructions and as thecorrect,were such cir-given were
ofcumstances the case required.

The all the in the case must be over-exceptions upon points
ruled, and

rendered on theJudgment verdict.

Foye.Winkley v.

another,deposits money appropriatedhepartyA who with to for the benefit aof
person, being legal obligation it,appropriateunder so to rightthird no has a to

countermand, appropriation, money hagthe and anyrecall the at time before it
actually appropriated, arrangementbefore such anbeen or has been entered into

depositary personthe the for deposited,between and whose benefit it was as
them,privitya appropriation Anycreates between and amounts to an of it.

thing unimportant,short of this is immaterial and so far as concerns the
rightdepositor’s recall and money.to recover back his

immaterial,incompetent testimony, although goodThe admission mayof be
verdict,settingcause for aside a where the court can see that it was calculated

prejudices, impressions, jury.to excite or raise false and thus mislead the

to the sum of forAssumpsit, recover dollars so muchthirty
thethe defendant received for use.plaintiff’smoney by
a suit had been commenced1848,It that in January,appeared
son-in-law,Samuel a and Mark H.Foye against Leighton,by

that,of Paul and reason of thata son byWinkley, Winkley,
claimed to Paulsuit, the Foye by Winkley.now wasmoney passed

A trial had in that and recoveredsuit, Foye judg-was afterwards
ment.

thethe ofAt the trial of the cause, moneyownershippresent
itand the for deliveredand manner and waswhichway purposes
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to ButFoye, were controverted before the therequestions jury.
some evidence from it thewould be forwas which competent jury

infer that theto to Paul and thatmoney belonged he,Winkley,
in his delivered it to to inname, suit,own be thatFoye, applied

far itso as in full or in satisfaction of the debt andgo,would part
as the case and that thecosts, be, took formight Foye judgment

his debt and Thecosts,amount of deduction.withoutwhole any
court of the awere under such state of facts unex-that,opinion

tobe refund the to themoneyplained, Foye might compelled
it to inasmuch ithim, as would have beenwhoperson paid paid

and to have unreason-for a wouldparticular purpose, Foye appear
it to the for heto alone re-whichably neglected apply purpose

this of the the the de-it. To meet view ofrightsceived parties,
to the trial of the actionthat,fendant permitted prove uponwas

heand offered to theLeightonagainst Winkley, apply money
far as it but andreceived,he had so go,would Leightonwhich
it Itdeclined to have in that suit.appliedWinkley appeared

that recovered for anddamages,Foye judgment $44.58 $196.53
than hasand that no more been thecosts, paid upon$75.56

thatand it also no had beeneverappeared requestjudgment;
;the themade to that was recoveredupon judgmentapply $30

did,the before this suit thebut demandbrought,wasplaintiff
of the he diddefendant, who not himowemoney replied any

The returned a verdict for the defendant,money. jury which
the moved to set aside because of the admission of saidplaintiff

in relation to said offer andevidence refusal.

for theM. Wheeler,Samuel plaintiff.
The court in the defendants towrongwere permitting prove

trial theoffer on the of action v. &Foye Leightonany Winkley,
to the he had so far itmoney received, aswhich wouldapply go,

the defendant declined to have itbut that so applied.
that theThe case does not find had them madeofparties any

to time ofthe the and thetrial, at trial theappropriationany
thecourt declined to make appropriation proposed.

No then made. The court undoubt-appropriation was would
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it been theirhave the as havemade wouldedly appropriation,
it. Hiltonto have if the circumstances hadduty done, required

2v. N. H. 196.Burley,
The declined to theis that the court allowpresumption appro-

thatbe made the of the into consent otherpriation without pai*ty
suit.

Unless an actual had been made to aappropriation previous
demand Paul and commenced hesuit to it,recoverby Winkley,
is entitled to recover.

A mere offer an actual is not sufficient.without appropriation
The case finds that, after the offer made, waswas judgment

execution inrendered, issued,was and and nosatisfied,part yet
endorsement —no of the ininappropriation money controversy
this suit.

Christie the defendant.Kingman, for
The in in this suit themoney wascontroversy paid by plaintiff

to the bedefendant, to in full or satisfaction of thepartapplied
debt and costs of a former then defend-suit, thisbetweenexisting

theand son and this and receivedant ofson-in-law wasplaintiff,
this defendant beto so The thisby question whetherapplied.

the time it toat thismoney, was paid, actually belonged plaintiff
sons, cause,or to his submitted the on the trial of thiswas to jury

and found them But. itthis toby against whomsoeverplaintiff.
it to this defendant for abelonged,originally was paid specific

and he claims to retain it for that Nowpurpose, very purpose.
moneyhas the to recall the ? the onwho notright sons,certainly

itaccount was so at least as an unsatisfied exe-whose paid, long
;cution is them nor can this recalloutstanding against plaintiff

unless the the forit, defendant refuses to it to purposeapply
he ?which received it. Has he thus refused The provedplaintiff

on the his execution for thetrial that the defendant had taken
in the suit.amount of the debt and costs recovered formerwhole

like refusal to theThis, look a moneywouldunexplained, apply
to his on is theBut whataccording agreement. explana-principle

to It He offered totion be out ? is rebutting. applykept strictly
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unsatisfiedhas and holds anit,never refused to stillit, apply
Heit.than four to absorbexecution more times large enough

instance,not the amount from the firstdid deduct his injudgment
; butthe defendants in that to it donebecause suit refused have

retain be init,he has a to to paymentclearly right applied part
otheruntil his is in somethat execution satisfiedof judgment,

way.
in and afact,to partThe evidence explanatorywasobjected

before thethe had laidthe transaction other side jury.of which
into thewas,main disputeThe whomquestion belonged money

it to this defendant ? And thisbefore upon questionwas paid
itimmaterial. If nevertothe evidence was entirelyobjected
relationthe conduct of the defendant into this plaintiff,belonged

him.the notand evidence couldimmaterial,to it is prejudice
the tothen defendant had showrightit his thisIf money,was

refused tobeen and has never applyhe hadthat always ready,
ifsoit andto the for which paid, particularlyit waspurpose

theto recover back the onseeks groundthis plaintiff money,
he has thus refused to it.that apply

made,a or remittance isJ. Where withFowler, consignment
theover the to a thirdto person, appro-instructions pay proceeds

it mandatefor amounts to no more than aabsolute,is notpriation
to It be revoked at timehis anyfrom a agent. mayprincipal

is enter-it or at least beforeexecuted,before is engagementany
itthe third to execute fortheed into withmandatary person,by

of thebenefit; and it behis revoked by any dispositionwill prior
2 Jurisp.inconsistent such execution. Story’s Eq.withproperty,

; 3 Mer­Parcher,1045­ Scott v.1046, 972, 1036a, 1036b,sec.
2 & Keen 492.664; Acton662, Woodgate,v. Mylneivale

to be over toare delivered to a bailee deliveredWhere goods
for a consideration,if the over is not valuableanother, delivery

counter-at time before the actualbailor,the delivery, mayany
overand, after such abailment, countermand,mand his delivery

;not be sec. 104the bailee ongood. Bailments,will Storyby
D.Bailment,Bacon’s Abr.,
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ofthe use thirdto another forremits a billoneWhere person
to and countermandit of theis the givepersons, right remittee
often as he andthe bill as pleases,his own directions respecting

hold and itsit,the bill is remitted stillthe to willperson whom
himself, until,the use of the remitteeforreceived,amount when

theentered into himself personwithsomeby byarrangement
himselfhe hasremittance,the precludedwho is the ofobject

the remittance to the use of suchfrom andso doing, appropriated
14 East 597.Everett,v.Williamsperson.

remittance,a orUntil consignment,both the receivingparty
of it to thethehas done act par­some recognizing appropriation

itthe for benefitticular and whosepersonspecified,purposes
his of thehas acceptanceremitted or signifiedconsignedwas

aas to createremittance,or so betweenprivityconsignment
at the riskremain and on ac­the orthem, property proceeds

to hiscount of the remittee or and order. Tiernanowner, subject
5 Peters 601.a. Jackson,& v.

The ease before us finds there some evidence from whichwas
the to find that theit been forhave jury moneywould competent

and into the that hishe,in owncontroversy belonged plaintiff,
to be in full ordefendant,it to thename, delivered applied part

of the debt and costs of a suitbe,as the case mightpayment,
the son and of thethe defendant son-in-lawbrought by against
had been so and thatbut that the never applied,plaintiff, money

the suit the hadbefore the commencement of plaintiffpresent
thethe of the defendant. if thisdemanded Now weremoney

the defendant for ahim with par-money, deposited byplaintiff’s
and he under no thus toticular legal obligation ap-werepurpose,

ithe had a to that ofcountermandit, right appropriationpropriate
itthe at time before had been torecall appliedand money any

enteredor before such an had beenengagementthat purpose,
of thethe andthe defendant with son plaintiff,into son-in-lawby

createdthe asbenefit wasmoney originally deposited,for whose
itan of toand amounted tothem, applicationa betweenprivity

imma-andless than thattheir use. was unimportantAny thing
ifandto thethe recall money,far asterial, rightso plaintiff’s
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not delivered on demand, to recover the same in theup present
suit, was concerned. Until re-done,that had been the money
mained the of the and his control.toproperty plaintiff, subject

But the court the defendant that on the trialtopermitted show
of his suit the and heagainst son-in-law,son offered toplaintiff’s

the farso as it but declined to haveapply wouldmoney, go, they
it in that suit, and itapplied never so This evidencewas applied.

nohad to that the not entitled toprove wastendency plaintiff
recover back the itif to formoney, him,originally belonged

it seems to towhich have been admitted. The offerpurpose ap-
it to its theply foraccording original appropriation by plaintiff,

the ofbenefit his and defendant’s suitson in theson-in-law
them, been refused them, immate-against by washaving wholly

so far as the Had therial, concerned. sonrightsplaintiff’s were
and the offer,son-in-law so as to have created aaccepted privity

andthemselves the thedefendant,between testimony showing
that fact have beenwould material and As it was,competent.
the defendant as have almost inmight well other factshown any
evidence, as this offer to the evi-unaccepted Asmoney.apply

to rebutdence and thecontrol to backright recoverplaintiff’s
his own itmoney, was On thatclearly itincompetent. question

immaterial,was and therefore inadmissible. What instructions
have been in relationgiven it, does notmay to very clearly ap-
from the but the fact thecase, that of its admissi-pear question

reserved andwas indicate suchbility transferred, would import-
that,ance to beenhave attached to init, the of theopinion judge

tried the itwho havecause, influenced the ofdecision themay

evidence,The then, been andhaving incompetent inadmissible,
immaterial the on which italthough upon question admitted,was

¶verdict,think the which have been influencedwe it,may by
not beshould to stand. As the courtwell observedpermitted by

“in a former decision in this Foster evidencesuit, which[8 518]
still anhas no have unfavorable influencelegitimate bearing may

a claim or defence. It be calculated to exciteupon may preju-
or false and in such itsraise admissiondices, impressions, cases,
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a Suchfurnish to set aside verdict.” wouldmay good ground
ad­the of theto have been character evidence improperlyseem

andno whatevermitted in this case. It had bearing,legitimate
it calcu­been,the in to it haveinstructions was wellregard may

thelated to the minds of the against plaintiff’sprejudice jury
to recover.right

set aside and new trial granted.Verdiet

Legro &Wisheart v. McDuffee.

subjectMatters the an arewithin discretion of inferior court not to revision by
higherthe court unless transferred the court for their determination.toabove,

general given aA release after the commencement of suit need not be pleaded
a has been before filed indarrein unless the norcontinuance, plea action;puis

it be in bar the further maintenance of theneed of but bepleaded suit, may
generally.in barpleaded

pleading, generalthe aUnder act to abolish release and settlement of anspecial
action need not be but be set forth in a brief statement.pleaded specially, may

generalthe defendant the and filed therewith a briefissue, state-Where pleaded
setting generalaforth release and settlement of the action since the lastment,

it that no had beencontinuance, appeared plea Held, that,prevously filed —
mighttheunder the defence be set forth in a brief statement.statute,

Trespass. The contained threewrit counts. The first count
that the on the 19thdefendants, 1854,ofcharged day August,

inRochester,at said took and carried certain arti-county, away
of to the convertedcles andpersonal property belonging plaintiff,

the &c.same,
The that the on samedefendants,second count charged day,

and entered the in Rochester,broke dwelling-house,plaintiff’s
took and carried certain other and ofand chattelsgoodsaway

same,the and the &c.convertedplaintiff,
that the defendants,The third count on same day,charged

theat one ofWisheart,assaulted CatharineRochester, wife


