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arewhether there limits,are the or anyThe court cannot determine what limits,
its namedescribedbeingof a not a only.bypublic corporation,place,

writing bein cana contract notits or reasonable construction,If, terms,by by
the occurrencedonealthougha it can bewithin only byfully performed year,
it is not withina referred to,of some as the death ofimprobable event, person

‘
the statute of frauds. „,,3

awithinagreement, writing, on one year,If an can benot in sideperformed
though the statute.it be the it is not withincannot on other,

Assumpsit. asas amended was follows:The declaration
“ on theheretofore, wit,toIn a of the case for thatplea

the said de-Concord,tenth at saidof A. D. 1850,April,day
theof himthat the wouldfendant, buyin consideration plaintiff

thein and to business of adefendant,of the saidgood will
then there conduct-the andsaid defendant waswhichphysician,

Fisherville,the at a calledin connection withing plaintiff, place
in said andConcord, Boscawen,in and in county,saidlying

the of hundred dollars inhim therefor sum fivetwowould pay
thethe defendant to to the afore-give up plaintiffagreedyears,

said and that he do no more business as abusiness, physi-would
Fisherville;cian at said and the theupon saidrelyingplaintiff,

defendant’s and as then and thereaforesaid,undertakingpromise
did of the the of the defendant inwillpurchase gooddefendant
his said business ataforesaid,of a as and for the saidphysician,

in assum of hundred to be fivedollars, aforesaid;two paid years,
the said not his and undertak-defendant,yet regarding promise

the andaforesaid,as has not retired from business ofing practice
;at said on thebut,a Fisherville has contin-contrary,physician

;do Fisherville as aued to business at said physician whereby
diminished,said business has been andthe materiallyplaintiff’s

thehas lost and been of andhe great gainsdeprived profits
and have arisen and toaccruedmightwhich otherwise would

him, the said plaintiff.
form,other counts in the same that insteadexceptTwo were

“ “of in it demand” infive was said on the andsecond,years,”
“ in the thirdfive instalments of dollars ineach,”equal forty
count.
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To this theredeclaration demurrer,was a and the following
causes of demurrer assigned:

1. That the contract set forth in the several counts is void for
there no suchuncertainty, asbeing Fisherville toplace known

the law.
2. That said contract is void for uncertainty, in not showing

thewhere defendant not to and inagreed &c.,practice, what
he toplace giveagreed business, and no limitsup containing

thewithin defendant not towhich was practice.
3. That the declaration aforesaid is uncertain, itbecause does

not set forth the in the towhich defendant is notplace practice,
and because there is no such as Fisherville to theplace known
law, and the limits within thewhich defendant not toagreed

shown;are not nor ispractice it and whatshown where were
the limits of Fisherville.

4. Because the said in uncertain,declaration is other respects
andinformal insufficient.

It thewas in thisagreed by forparties action, the purposes
of this that the contractcase, set theup wasby plaintiff by

and not in and if theparol, fact that thewriting; gaveplaintiff
his fornotes the consideration of the contract, should deemedbe
material, then this agreement is to be and the case todischarged,
stand for the jury.

Bartlett,S. for theW defendant.
I. The contract is forvoid There nois suchuncertainty.

as to the is thereplace law,Fisherville nor ofknown any way
the limits the defendant notwithin which is toascertaining prac­

Con.,tice. ;v. 1854­ Chit.Blanding Sargent, Mer., December,
ed., 72; 28th Pars. Con. 73.

it held itWere that could be rendered the declarationcertain,
is in not the todefective averments cer­containing requisite

22;236, ;1 Chit. Pl. 303­ Com.261, Pleader, C,Dig.,tainty. ­
; Jones,4 428­v. How. Miss. Brown v. 10Riley Vanpouton,

334; 12& J. v. Hoit,G. Ala. 567.Posey
The declaration should also set out defendantwhere .practiced.
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frauds :II. The is the ofcontract statutewithin
it not con­counts,1. third doesAs set out in the first and

un­thea till the and; so,end of five bytemplate payment years
onenot be withinof the towasderstanding parties, performed

Drum­;9 B. & C. 392­ v.Birch v.year. Liverpool, Boydill
11 2 H. 516.mond, ;East 142­ v. N.Derby Phelps,

sidethe onecontract to be onwereThough wholly performed
within a if not the is the stat-it also on other ityear, was within
ute. Broadwell 2 Denio 90.Getman,v.

2. An not to is not be withintoagreement performedpractice
a Chit. 8th ed.year. 91;v. 2 Ch.Tolley Greene, Con.,Sandf.

note.68,
It not theis intent of the it bethat should completedparties

awithin do not in of suchyear. contractThey contemplation
an decease. A mere thatearly contingency, happenmay

a towithin terminate the not take the caseyear contract, will
out of the 392;statute. Birch v. 9 B. & C. HarrisLiverpool,

514;;2Foster,v. Har’n 28­ 1v. Barb. Ch.Getman,Getman ­
;v. 11 430­ De­Hinkley Southgate, Vt. Izaid v. 1Middleton,

116;saus. 1 Dig. 573, 974.Eq.
such thewhere is notEspecially withincontingency legally

control of the It as be that a leaseparties. urgedwellmight
for life need not be therecorded under section ofof4, chap. 130,
Revised Statutes, as that a contract for life not be inneed writ-

because the lifeing, in aterminatemay year.
Such a construction is a mere of the statute,evasionquibbling

that the todoor all the mischiefs toopens the act was designed
prevent.

The reasonable construction of the statute thatonly is we
and there is no theurge, reason court should not resume the true

construction.
The case of Peters v. adecided court.was dividedbyCampton

Holt declined to it in 1 Ld.Smith v. 316.Westall,follow Raym.
Yet the this;cases cited itsince rest on and in of them ismany

if thesaid, it be decidedwerequestion wouldnew, differently.

Bellotes, for the plaintiff.
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The is to to the hisup business,allegedpromise give plaintiff
to do no &c. bebusiness,and more The first towas per-part

once;formed at the latter be in one ormight performed year,
not, as defendant’s continued. The first islifeaccording clearly
not the of frauds. As to the secondwithin statute point, saywe
that the extends thestatute to casesonly where, by express

or it to in oneterms, inference, is not beby necessary performed
;1 Salk. 280­ v. 3Anon., Emblers,Fenton Burr. 1278.year:

theThere to leave the at the thewas death ofpromise plaintiff
an heand lived after that three Der­promissor annuity, years.

;2v. N. H. 515­ 2v. C. & P.Horton, 383,Wellsby Phelps,
;the 18Kent,like case of Fenton v. Emblers­ Kent v. Pick. 569,

an that the cut certainwhich treesagreement mightwas party
the land of another at timeon ten Held notwithinany years.

364;the statute. Peters v. 19 Pick.within aWestborough,
contract to a a certain ofnumber Heldpersonsupport years.

statute, because,not the the of a contin­within by happening
death,his it be themightgency, namely, performed year.within

;Blake v. 22 Pick.Cole, 97­ a case of awhich was verbal prom­
to aise save harmless from his on a bond. Held,party liability
it beas a it not themight performed within wasyear, within

Roberts Raakbottom Co., 46,statute. v. 7 Met. an agreement
to labor for five or so as A shall continue to belongyears,

Heldfor the not within the statute.agent company. Lynscott
3 201. If thev. beMcIntyre, Shep. thing promised may per­

formed the it is notwithin the statute. Russell v.year, within
12 Conn. 435. The contract to render a serviceSlade, year’s

not the as it bestatute,is within themay performed within year.
10Fox, 244,So in Moore v. Johns. which a towas promise pay

dollars a for the of aservices Defend­twenty year preacher.
had several Held not the statute.ant withinyears. Lyonpaid

11 Met. is in An not411,v. King, exactly agreementpoint.
inhereafter to or stable business instaging S.,engage livery

the as it bestatute, mayis not thewithin withinperformed
the; it de­J.,and says, stipulates nothingyear­ Dewey, beyond

;89­ ARoot U. S. D.Gilbert, (5 73.)fendant’s life. Ives v.
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is notpromise to for defendant’s son twoboarding years,pay
;cases citedthe frauds. Con. and87,within statute of See Com.

; Barnes,Peter v. 3v. 356­ LockwoodSkin.Campton, (326,)
Hill. 128. time arrivethe of withinThough performance may
a the statute.it is it is notyear, withinthough highly improbable,

130; McLees v.a,See there and in notecited,cases page
;336­15 Wend.Hall, ; Curtis,10 426­ v.Wend. Plympton

A his ex­thatv. 4 401. AHorton,Wells Bing. promise by
the statute. The lan-ecutor should is not£10,000, withinpay

is353,of the in Peter v. Skin. quotedcourtguage Campton,
8 Met. and59,in v.this case. See opinionLapham Whipple,

2 Con. note316, 317, 318,of 61. Pars. onWilde, J., Seep.
collected; ed.,1 Lead. 5thCas., 432-8,and cases Smith’sy,

note to Peter and cited at Smith onv. cases length;Campton,
142;3d Am. Souch v. 2Con., ed., Notes, citing Strawbridge,

; ;808­& 52 C. L. 808­ Archer v. 5 Hill.Leh,M. G. S. Eng.
; 401;200­ 5 Gordon,v. v. 3Horton, Bing.Wells Thompson

Strob. 197.
2Greene, Sandf.,case of is not sustainedThe v.Tolley by

American 2 Pars.either or authorities. See Con. 319,English
and notecases, y.

In the at all to been done onebar,case that have bywas
been in one and even ifhaveparty might fully performed year,

the the one theof consideration to be afterpayment year,was
3 B. &Read,contract is not the Donellan v.within statute.

722;;899­ 1 B. & Ald. v.Heald,Ad. v.Bracegirdle Cherry
L. Ca., 433,4 Exch. cited in 1 Smith’s 5th631, ed.,Heming,

settles the doctrine on this434, English point.
But in this case the that the of thecontends paymentplaintiff

of the secured a note,consideration promise by promissorywas
is made for the trial of this should it be­and question,provision

If it it cannot be saidsecured,come material. so surelywere
It onthat the was the statute. was given goodwithinpromise

more ateven if the to do no businessconsideration, promise
Shackford,the statute. Lane v.Fisherville was within See

it to5 N. H. where is held that a130, agreemént conveyparol
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lands not towas be as the be­regarded void; provisionwholly
that noing merely action be suchshall onmaintained promise.

See also v. H.11 N. 148.Ayer Hawkes,
So the voidable of ancontracts infant are a considera-good

tion for the ofpromise another.
The contract is to be made if Chitt. Con.operative possible.

2;80­ Pars.79, Con. x15, 16, notes and v.Pugh Leeds,y;
714; 353;v. 1 N. H. BullenCowp. Canning Pinkham, v.

N.2 H. 258.Runnels,
In this if thecase, defendant’s are the con-sustainedviews

tract is wholly inoperative.
true,It is there be no such as Fisher-divisionmay political

; there ais, nevertheless,ville but section of knowncountry
as and it sufficientlyand is certain for allFisherville,designated

practical purposes.
In of and similar termswritsconveyances, entry ejectments,

are used ofas the matter of theconstantly descriptive subject
“ “suit,or as homestead the manor ofcontract, farm,” A.,”my

“ “ “the of theB.,” Territory,”Indian Stream Carlisleparish
“ “ “BarnetGrant,” Common,” a moun-Purchase,”Crawford

“ In ortain,” a mill-site.” all these, the boundariesmany may
to but that is for the inbe difficult As the case ofprove, jury.

“ ““ “Heath,”Homestead,” Common,”the Hounslow Sherwood
Forest,” &c.

If the itselfland such a itbywill pass willdescription, surely
uncertainty.not be that forcontended contract it is voidtouchingany

v. 1 Burr.ngham King, 623.Cotti­
beIf a named that be taken andplace willgenerally, place

a;be 501;intended a vill. 55,to 2 Salk. Co. Litt. Com.
;Pleader, C, 20­ Moore v. 6.Dig., 4Fletcher, Shep.

that,It is in acommonenough there isparlance, place known
706;as Fisherville. Ditcham 4 v.Chives,v. BurbridgeBing. ­

& P.Jakes, ;1 B. 225­ Bunn v. 190. In this4 EastGray,
incase, London, common includes districtsseveralparlance,

theare not embraced limits of aswhich Londonwithin proper,
the case Fromwas shouldformerly Philadelphia.with what
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the one hundred be reck-and miles in the case lastfifty quoted
oned ?

Bell J.* The court thatare in no situation to decide Fish-
erville is not a of in Con-and sufficient agood placedescription
cord and Boscawen, there aas is calledWhetheralleged. place

that ifby name, it is it hassituate, limits,where are itswhat
are matters ofany, fact, to be suchdetermined a uponjuryby

evidence as the It is in nobefore them. senseparties may lay
a matter of oflaw, courta can take cognizance.which judicial

isWhat included in a name of a not aplace, beingdescriptive
public is acorporation, matter for Claremont v.always jury.

2Carleton, 373; ;N. H. & v. Burt,Com. Ld. Ten. 75­ Doe 1 D.
& E. 701, 12; 272;and see Peak Ev. 1 Ph. 1 &Ev. Cow.
H., notes 241, &c. the demurrer no can beUpon exception
taken on this ground.

It is admitted case,the that the relied oncontract theby by
isplaintiff and not in the thenby Andparol writing. question

arises, under thewhether, of action can befrauds,statute any
maintained it. The of the Revised Statutesupon language
(Comp. Laws sec. is much the same in this459, 9,) respect

litheas Stat. 29 2, 3,Car. ch. sec. to4, charge personany
that not to be oneupon agreement isany performed within year

from the time of unless theit, &c., shall bemaking agreement,
in &e.writing,”

The authorities cited for the have established else-plaintiff
the rule thatwhere the statute does not to contract,apply any

unless its or itterms, reasonableby express construction, isby
not be is,that is in event ofperformed, anyincapable being per-

one itformed from the time is made.within year
If its orterms, construction,reasonable the contractby by

be itcan a canyear, althoughwithin befully performed only
the ofdone occurrence some noby meanscontingency by likely

to such oras the death of some referredhappen; party person

* Perley, LavingBowler,and of didcounsel,C. been not sit.J., J.,



MERRIMACK.246

Blanding Sargent.v.

in the no writingto the has andcontract, statute no application,
is necessary.

either the in to putof have it hisThough powerparties may
end to a of thean contract a ifwithin year, yet, independent

exercise of a besuch the cannot performedpower, agreement
within a it must be inyear, writing.

If the of theagreement can be eitherby par-fully performed
ties ofwithin the and it is so theperformed, agreementyear,

im-the other the it bemayis not statute, thoughparty within
to it apossible withinperform year.

thisThese to a ofrepealdecisions are almost equivalent
thestatute;of the but of courtsclause as metthey the approval

ofand be the settled constructionasgenerally, may regarded
ourthe be considered asstatute, adopted bythey may properly

when the statute reenacted.legislature was
the case it istoWhen these areprinciples applied present

thatevidentnot to the because it isfound fall statute,within
of thethe a from the makingif defendant had died within year

he his contractcontract, lived,hishaving kept agreement while
have been fullywould performed.

to hun-the instead a verbal twoIf ofplaintiff, agreement pay
of theas the consideration defendant’sdred dollars in five years,

declaration,from thecontract, as be understoodmight naturally
notes hundred dollarsto at once his for pay-had twoagreed give

made theand the notesable in five accordingly,wereyears,
other on thewriting,bewhole contract valid withoutmight any
to be andthat the on one side wasground agreement performed,

awas withinperformed, year.
to to thatIt does seem be material to benot, however, show

could donefacts, effectivelythe true state of and it not be with-
an amendment of the declaration.out

Demurrer overruled.


