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Stat.,provisions appraisementthe ofchap. 137, providingUnder of Rev. for the
damages by that theparty,done cattle taken andin the enclosure of a decision

conclusive, toappraisers madereportof the beshall be final and and their
—justice by justice the mereappraisers appointed,the iswhom the are the

reportdepositary thereport, placeof the and wherenotice of the time andno
givenwill be him necessary parties.delivered to is be theto to

nominaltaken in a mereparly impoundedthe enclosure be forCattle of a cannot
appointedtrespass; appraisersimpoundedand where cattle were and the

—provisions statute, damagesthe doneunder the wereof decided nothat
Held, replevin cattle.againstthat the maintained for theimpounder could be

Appeal Thethethe a of peace.from of justicejudgment
declara-bull; theold andaction for a threewas replevin years

1852,June,the ofthe on 14thdefendant,tion thatalleged day
andthe bulla certain the tookdeclaration,in close described in

detained him.unjustly
asThe defendant avowed the follows:taking

theofMartin,B.Before justiceMerrimack ss. Theo.
B.saidAnd the Cyrusat Loudon, 80,1852.Septemberpeace,

theavowswhen, &e., takingand anddefends, &c.,Green comes
beis tothe said allegedof in said in the samebull, close, which
inthe said closetaken; and that&c., he saysbecausejustly,

&c., thewhen,which, &c., is, and at the said time wasnow
Green; becauseandsoil of B.close, and freehold the said Cyrus

the therebull grassthe said then in the said close, eatingwas
B. Green,and to saidthere the Cyrusdoinggrowing, damage

as distressthere, forB. bullthe said Green took the saidCyrus
hethe whereforeand this is to verify;hedamage, readyfor

the re-of wrongfuland his reasondamage, byjudgmentprays
to be ad-and of bull thethe said to plaintiff,deliveryplevying

to him.judged
made the fol-this otherthe among pleas,To avowry plaintiff,

:lowing
theto said avowry, bythis behalffor inAnd a further plea

defend-that thethe saysof here plaintiffleave court pleaded,
avowryin the said alleged, oughtreason ofant, any thingby

just; becausebull to beof the saidto the saidnot takingavow
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bull assaidhe he had thethat the takenafterdefendant,says
in saidin the commonbullaforesaid, the said poundimpounded

Loudon;Loudon; saiddayto on 14th of atwit, August,the
didand the defendant there leave thethen and pound-keeperwith

ofthe estimateof said a defendant’scontainingpound writing,
when,timethe at the saidbull,done saiddamagesupposed by
in theand and incurred&c., the amount the feesof charges

estimatedin the defendantAnd and saidpremises. writingby
atclosethe said done said bull in saidsupposed damage by

threesum; to the ofwhen, wit,said time at a sum&c., great
the defendantdollars. And there the sameafterward, on day,

abode,be ofa notice to left at the usualcaused plaintiff’s place
the said theso and defendant’sbull,describing statingimpounded,

of the close,estimate done said bull in saidsupposed damage by
when,said time said and the said&c.,at and the place where

said the amount ofdamage done,time andsupposedwhen was
then incurred in the the saidand, also,fees and charges premises;

And in defend-byof and said notice the saidimpounding.place
there saidant then and estimated said donedamage bysupposed

close, sum;at wit,bull in said said time at towhen, &c., a great
three there,at the sum of dollars. And the said did onplaintiff

the 16th of said refuse to estimatedtheday damagesAugust, pay
dollars;as aforesaid;said defendant said of threewit,to sumby

did and then andMartin,and then there to B.Theophilusapply
theof toMerrimack,there a for said ofpeace county ap-justice

damagethree disinterested to thepersons appraise supposedpoint
bull in &c.,done said said close at the said time when, pur-by

made and And theto the statute in such casesuant provided.
aforesaid,in his of theMartin, of aspeacesaid justice‘capacity

there him,then and said defendant to beforedid notify appear
him, Martin,at a saidMartin,said time and appointed byplace

Martin,at the ofwit,as as to house saidearly practicable;was
in the on said 16thLoudon, daysaid at four o’clock in afternoon
of said August.

atattendaforesaid,the didAnd said in hisMartin, capacity
saidaforesaid; wit,as to atsaid time and soplace appointed,
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house of said at four theMartin, said o’clock in afternoon of
said Loudon;16th of wit,to at said and did thenAugust;day
and there, after and defendant,the the saidhearing plaintiff ap-

Samuel M. Daniel Tilton and M. allpoint Foss, Heath,John of
said all and thereLoudon, then disinterested towho were persons,

the done saidappraise in said atsupposed bull, close,damage by
the said when,time &c.

And the aforesaid,said so as afterward,appraisers, appointed
to on at didwit, Loudon,the 17th of said saidday August, ap-

a as as to the said closepoint time, viewearly wherepracticable,
the said doneto have been theallegedwassupposed damage by
said at the same time and thebull, when, &c., to hear said par-

;ties and evidencetheir to the said 17th ofwit, Tuesday, day
at one o’clock in the afternoon.August,

And the thensaid did and thethere saidappraisers notify
and said that thethe defendant attend at saidplaintiff wouldthey

at the lastclose, said mentioned for the aforesaid.time, purpose
And the said at said one theo’clock in afternoonappraisers,

of the 17th of did close,said attend at for theAugust, saidday
didaforesaid, and then and there the saidpurpose close,view

and the where the said was toplace supposed damage alleged
have been the when,done said at said time andby bull, &c., did

evidence;then and there hear said and andtheir didparties,
then and there determine thethat no donewas saiddamage by

in &c.;the the said timebull, close, when,said at saidwhich
time the time of the then last insaid bull’s said close,was being
and aforesaid;the time of the of said asbull,was said taking
and the said did and there make their inthenappraisers report

to all; wit,a of saidwriting, signed by majority appraisers by
three of said to said that no wasdamageappraisers, justice,

&c.;done bull,said in said at time and didsaidby close, when,
then and there deliver their asmade,said in soreport writing,
aforesaid, to said justice.

All the is towhich heplaintiff Whereforeready verify. prays
&c.judgment,

To this the defendantplea demurred as :follows
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that the thethe defendant said of saidAnd said pleasays
thein bar of said of thehim above pleaded, avowryplaintiff, by

the incontained,matter in the mannersaid and samedefendant,
are not inand form as the same are above sufficient lawpleaded,

from the ofto bar the said defendant said bull totakingavowing
the defendant is not an-be and that said bound law tobyjust,

;the and this he is tosame Wherefore hereadyswer verify.
for his and costs.prays judgment damages

the theAnd the defendant to court ofshows causes de-following
inmurrer : The does not his said thatallege plea no-plaintiff any

tice the defendant of the of saidreportwas togiven appraisers
; and,the or that he in had notice also, thatany way saidjustice,

in other informal andis, uncertain, insufficient.plea respects,

Clark for the defendant.Sayes,
The is insufficient because the should haveplaintiffplea alleged

of thethat the defendant had notice of thereport appraisers.
the notstatute does that he shouldThough expressly require

such still it could not have been thenotice,have intention of the
to him that It isright.of that helegislature deprive required

should of the time and ofhave notice theplace hearing by ap
is thebut made to at a timetheir subse-report justicepraisers,

ato the and at different No time is fixedquent hearing, place.
for return to the that theits so defendant had no meansjustice,

theof be made. Thewould shouldknowing report reportwhen
therefore have been to the or the defendantpublished parties,
should have been notified of its contents.

2. The no bar the defendant’sis to becauseplea avowry,
of the that no was done does notthe damagereport appraisers

lien thethe defendant of his animal for the costsupondeprive
—to the is in the thereif, as allegedincurred prior report plea,

and werea committed the Atregular.was trespass proceedings
for a mere and thea could distraincommon law person trespass,

concur-remedies an action of and distress wereby bytrespass
in ad-the distressrent. The reason by givenwaswhy remedy

be from theis said todition to the action of trespass,remedy by
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of thenecessity itself, as it be to ascer-thing might impossible
tain whose cattle were that committed the or dam-they trespass

3 Black.age. Com. 6.
Our statute has not the in thischanged law Mills v.respect.

4 N. H.Stark, 512.
The used atlanguage common and in thelaw that used statute

thebeing same, it couldsubstantially not, to the es-according
tablished rules of construction, have been the intention of the

to thelegislature causes for achange which distress- could be
523;made. 7 Mass. 4 Pick. 154.

If, then, there a nominalwas is atrespass, damage necessary
;legal consequence conclusive of for thelawpresumption law—a

in such cases nominalawards nonewhere aredamages greater
2 Greenl. sec. 254.proved. Ev.,

if theTherefore, of the includes nominal asreport appraisers
well as it is unreasonable and void.special damages, against law,

;1 Nisi Prius 126 and onStep. these facts the faceappearing
of the the demurrer;defect be reachedpleadings, butmay by
if it does not include nominal the defendantdamages, was clearly
entitled to costs for the impounding.

The of the becannot conclusivereport appraisers theupon
theas to amount ofparties, excepting because,special damages,

if it is conclusive as to all other matters theit, statutepreceding
has the commonlaw and the inchanged such casespractice so,
as to the defendant of trialadeprive by is,and therefore,jury,

to the of billtwentieth article our ofrepugnant rights.

Bartlett, with Butters and Leavitt,whomwere for the plaintiff.
notice of theNo is the statute.appraisers’ report required by

Nor is the common 328.1 Chit. Thelaw.any necessary by
needs tono it effect.report acceptance give

2. Our statute has the common as tolawentirely superseded
the distraint of cattle feasant.damage

it the cattle are be taken for done into andamageBy only
enclosure. must be taken to the andThey statutory pound,
various notices are to be under certain circumstan-and,given,
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from theare allthe Theseces, departurescattle be sold.may
b; 3Lit.1; 47,1 Co.D,Distress,common Dig.,Com.law.

Blak. 12.
with.bethe statute must strictly compliedThe ofrequirements
448;1 Foster292; Kinson,9 N. H. Bills v.McIntire v. Mar­den,

3 183.Adams, H.36; N.Brown v. 1 H. v.Smith, N. Kimball
theas commonbeenThe construedstatute, supersedinghaving

be held to haveto must supersededas the andlaw process remedy,
bethere can a distress onlyas to the statuteit the cause. Under

8.ch. secs. 1 andS., 137,R.in a case of actual damages.
doneThe are to wasany damagewhetherinquireappraisers

last in the enclosure.the of their beingcattle at the timeby
the commonto limit and restrainThe of the statute wasobject

to a for actual damageand make distress remedylaw power,
5Dunion v. 179.Bleed,only. Shepl.

R. ch.S.,3. is conclusive.The of thereport appraisers
such conclu­sec. 8. the statute 1791 was137, of reportBy

S.as 206. And the R.1830,sive to the Ed.Laws,trespass.
3 Be­not 210.Clough,have this. Crowell v. Fosterchanged

ifside, there no there no cause for distress.damages, waswere
Dunion 5 179.Reed,v. Shepl.

the nothaving distrain,There been no cause to isowner
action the isthe costs. In thischargeable only questionwith

as to the of defend-between the and defendant legalityplaintiff
taken thecause,ant’s If the cattle justwithoutproceedings. were

notis unconstitutionalmust have The statutejudgment.plaintiff
fallstrial, for the caseas the defendant of a withindepriving jury

heretoforeof has been otherwisethe cases in itwhichexception
;4secs. 3 Prov. LawsI.,used or Act 4 andGeo.practiced.

thesufficient,79; If nominal damagesProv. Laws 67. were
is there none.conclusivereport werethat

this case theEastman, J.* decision of depends uponThe
of the ofbe chapterconstruction to severalput upon provisons

counsel,J., did not sit.being* Pbebey, C. of
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theof137 Revised theStatutes, relative to andpounds distraining
of animals. ch.Stat., 143. This asComp. statute, applicable
to the raised variesquestions stands,this case as itupon now
from the to becommon so little isthatlaw essentially light

from that source.gained
The first of the thatsection act otherprovides, among things,

“any swine, neat that shallperson impound cattle, &c.,may any
be found in hisdamage enclosure.”doing

theIn fourth and fifth itthird, sections is that theprovided
creatures shall leave theperson impounding withany pound-

in an estimate of the crea-done suchkeeper writing bydamage
oftures, ;and the amount the fees and incurred that hecharges

hoursshall, twenty-fourwithin from the time of impounding,
because to to the owner,delivered or last had themperson who

in ifhis or to cause to be lefthim, orpossession keeping, known
abode,at his usual of a in thewriting,noticeplace describing

creatures his done,estimate of theimpounded, stating damage
and the time and the the theplace done,when samewhere was

of fees andamount there thecharges and ofincurred, place
That thewhen is not the im-impounding: owner known person

the sameshall, within atime, likepounding notice inpost up
in thesome and intownpublic place two towns.adjoining

The sixth and seventh sections if the orthat ownerprovide,
the shallcreatures theclaiming estimated andparty pay damages

to the to thecharges person or theimpounding, pound-keeper,
shallcreatures forthwith be if beRutdischarged. payment
for hours, or if the or shallneglected forty-eight owner claimant

refuse to the either toestimated,pay damages may applyparty
of the who,a after shall threejustice peace, hearing, appoint

todisinterested suchpersons appraise damages.
“The section is as The soeighth follows: appraisers ap-

shall the andpointed notify as as viewparties, early practicable
the the is towhere be and hear theplace done,damage alleged

and their and toevidence, theparties report whetherjustice any
done such atwas the time of their lastdamage by creatures,

in such enclosure and the atbeing sum estimatewhichonly, they
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same;the of suchand such asignedreport, by apprais-majority
shall be conclusive theers, upon parties.”

And of thethe ninth section that uponprovides payment
theso and the fees ofdamages incurred, withappraised charges

the and to be theassessed suchjustice appraisers, by justice,
creatures shall be from thedischarged pound.

The of the containsections forchapterremaining provisions
the sale of the in case it be not from theproperty, discharged

is ofSuch a the statute.pound. synopsis
The indefendant, to the ofanswer writplaintiffs replevin, by

the inanimalwhich taken from thequestion was haspound,
the in his close as a fortakingavowed distress the damage

done.
thisTo the has inavowry plaintiff pleaded, substance, that
theafter animal was and the leftdefendant hadimpounded, with

the an estimate theof done and of thepound-keeper damages
andfees afterincurred, and notice of the thecharges same,

refused to the andpay to a ofplaintiff damages, applied justice
the for the of assess theto dama-peace appointment appraisers

; that these thatwere notice of theges appointed; they gave
; that thehearing ;inwere heard theparties fully premises that

the then and there noappraisers determined that damage was
close,done the animal in the ;as andby defendant’s thatalleged

then and there madethey their in to that effectreport writing
and delivered the same to the justice.

To this the defendant has and he hisdemurred,plea places
demurrer first,two that the does notgrounds;upon plea allege
that notice thewas defendant of the of theany given report ap-

;to the or that he in hadpraisers and,noticejustice, wayany
that the of the2d, that noreport appraisers done,damage was
notdoes the defendant of his lien the foranimal thedeprive upon

costs incurred to theprior report.
It is no true,doubt that whenever a ahas to beparty right

heard before a tribunal, be its ancharacter,whatever may op-
should be togiven, notice, exercise thatportunity upon right;
theotherwise be erroneous. Butwill theproceedings where
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the cogni-but as muchcharacter,not of that lies withinismatter
not be orgivenas needother,the the noticeofzance one party

it is notandThese are generalin principles,stated pleading.
to sustainto cite authorities them.necessary

thatcited, it be observedwe have willthe statute whichBy
theheard ofbe notified and theare to upon questionthe parties

and also the general ques-of uponthe appraisers,appointment
itbe them. Butthe of to assessedof amount damages bytion

for notice or the ofno returnany uponprovision hearingmakes
it tothe nor doesof the to justice, appearappraisersthe report

for it thecourse,such thatexpressly providesanycontemplate
“ be conclusive The ofshall the actionupon parties.”appraisal

there for theconclusive, is nothing magistratebeingthe appraisers
the and there becanreport; consequentlyto receivebutto do

and nohim that forquestion, occasionuponbeforehearingno
the of theHe is made anddepositary report,one.anytonotice

toand isexistence contents both par-its openofknowledgethe
the of both. The matterknowledgewithinandties, equally

rule,the as muchthat, beingfalls generalwithin withintherefore
bethe one as the notice need notother,of partycognizancethe

inaverred pleading.norgiven
the demurrer is ofraised moreby magni-other questionThe

It this ;more is brieflyof much whetherimportance.andtude,
in the enclosure of another can be dis-are wrongfullythatcattle

nowhen actual have beenand done.damagesimpounded,trained
for nominal ?be damages onlyimpoundedtheyCan

becattle are to isdistrained,whichstatute allowedbyThe
Before re-isextraordinary powers. any judgmentone giving

act ofor the officerandcovered, any legal process, anywithout
is himselfthelaw, party personallythe empoweredaggrievedof

his foundbeasts,neighbors’ damageandseize impoundto feasant
Blackstone that it is one of those casesenclosure. sayshisin

a to be ad-the man his or toavenger,allows ownlawwhichin
that ofto himself. He also remarks theredress takingminister

ofarises from the the thingdamage necessitycattle feasant
totimeit be at a futureotherwise impossibleas mightitself,
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ascertain the orthat committed trespasswhose cattle werethey
3damage. Com. 6.Black.

The asare in the first instance takencreatures, however, only
a for the costsdone,the of the andpledge satisfaction damages

as an inci­their driven toconsequent followupon being pound
dent of their costs be unlessNo can recoveredrightful capture.

;are he his actsand who wouldthey impounded justifylegally
heunder the must that hasstatute show withstrictly complied

, 292;its 9 H.McIntire v. Mar­ N. Kimb­provisions. 288, ­den­
v. N.all 3 H. 182.Adams,

The animals not forfeited reason of the norare damages,by
can be sold until in the athey after remaining pound specified

andnumber of then no one to thedays; whenonly appears pay
isand It as for thedamages damageexpenses. security already

thedone that them beto andlaw when com-permits impounded,
is for sustained,made the thepensation withinjury expenses
theincident to the is the surren-injury, relinquished bysecurity

der of the cattle.
It to athen,would follow as thatseem, necessary consequence

there be actual,must substantive committed, before thedamage
can be is orcreatures There no reason inimpounded. propriety

forcible in ortaking of as forpossession property pledge security
nohave existence indamages only;which andexcept theory we

think the notthat law should be held to thisgive extraordinary
of a as hisacts ownpower impounding, whereby party avenger,

for a nominalmere Sufficient and sufficienttrespass. protection
affordedredress is the action for allof such nominalby trespass

injuries.
It us, also,to that the framers of our statute intendedappears

theto confine of for to casespower impounding damage feasant
andof actual that such is thedamages fair deductiononly,

the used. If the arefrom creatures found in the en-language
“ beclosure damage,” Thisdoing wouldthey may impounded.

done;that the beseem to mustdamageimply something some-
a mere itmore than theoretical thatthing must beinjury;

“actual. toThe are theview theappraisers where dam-place
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areis to be and thedone,” to toage alleged report justice
“ done such creatures.” Of coursedamagewhether wasany by

Thedone,if none report phrase,was they accordingly.
“ isdone,” condensation,aany damagewhether was evidently

in itrevisors, 1791,the of the used the act of wherelanguageby
makesaid that the shall return to theis justice,appraisers

“ much,that the has sustained and how oreither damage,party
such hath sustained no H. Laws 206,that N.damage.”party

1830.ed.
the of the theandpayment damages chargesUpon appraised

to thethe creatures are be fromincurred, pound;discharged
there none to beassessed,but if no are of coursedamages are

isreportand the the a case con-of in suchappraiserspaid,
Where,the that noneclusive committed.wasupon question,

are the decide that nocattle andtherefore, impounded appraisers
itdone of fol-to the close theweredamages impounding,party

as a deduction thatlows proper they illegally impounded,were
hemust be in hadenclosure,for his otherwisethey doing damage

areto them. Actual essentialthen,no impoundpower damages,
forlegal damageto a impounding feasant.

are so is un-done,If no actual that thedamages impounding
there can be no the of theclaim ownerauthorized, legal upon

for the and fees thecharges consequentcattle impounding;upon
be detained ofthe creatures cannot forand the anypayment

The fees and out theclaim. ofcharges growsuch impounding.
the of the the andare animals todriving poundexpensesThey

them as incident to thethere, as well other feesof whilekeeping
All act them toarise from the theof drivingimpounding.

then, that is all theIf, law,act unauthorized costsbypound.
is toso as the of the cattle beit, must,to ownerincident far.

fail as a claim him. cannot beconsidered, If the cattleagainst
forcosts,the for the thefor cannotdamages,held they certainly

are the the the cannotfoundation of and latterdamages costs,
the former.exist without

this ques-taken of our statute uponThe which haveview we
to theirs. Duntonhave been in Mainetion applied uponappears
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v. Clarke.State

v. 5Reed, that,179. And are notShepl. uponwe aware
statutes like rule hasothercontaining anyprovisions, prevailed
elsewhere. The case of 4 H. citedStark, 512,Mills v. N. by
the does notdefendant, conflict this decision.with

We are satisfied that there is no in this State au-entirely law
thethorizing of animals for nominal tres-impounding merely

An animalpasses. an ormay pass through gate bars,open
without thedoing still theslightest bedamage; mayowner
liable in for atrespass, has been and thatright suchinfringed;
a right be themay preserved, action is sustainable.properly
But our statute, think,we neverwas intended to authorize the

of an animalimpounding for such nominal The evildamages.
no suchrequires and it is inremedy, cases of actual dam-only

that aage is permitted to execute theperson himself.law We
are therefore of that theopinion to theplaintiff’s plea isavowry

andgood, that the
Demurrer must le overruled.

State v. Clarke & a.

“ offered,gift accordingA sale” of bybooks ato scheme which the arebooks
prices value, byfor sale at purchaserabove their real and which each aof

entitled, addition,is in gift prize, pur-book a beto or to ascertained after the
by correspondence, purchaser,chase a num-unknown to the between certain

sale, gifts prizesbers endorsed on the books offered for and the different or
proposed, lotterya meaning against disposingis within the of the ofstatute
property, personal, by lottery.real or

theIndictment, unlawfullywithcharging respondents having
dollars,of one the value three toof ofring, by lottery,disposed

9th November,one Charles at on the ofFlanders, Concord, day
1855.

It in that the aevidence shopappeared respondents occupied
; about theFlanders,on Main in Concord thattogether street,

last of the a bookOctober, 1855, into andwent shop purchased
xxxttt. 22VOL.


