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court,police -wherethepeace orproceedings justiceIn trustee a of thebefore
county, trustee inand theplaintiff in oneprincipaland residedefendant

county deputy,hisanother, any orsheriff ofthe writ should be directed to the
partieseither of the isanyor to constable of each of the towns wherein resident.

direction, by properAn be served theproper if the writomission to insert the
officer, proceedings.is not fatal to the

solely protectionthe of theforprovidedThe bond in such cases is intendedfor
disclose,waived, appeartrustee, trustee and andregarded if theand asis to be

objection.judgment againstbe rendered him without
disclosure,been, charged as trustee ofafter thethat the defendant hasEvidence

received,satisfied, competentsuit, is to beplaintiff judgmentand thein a former
which the defendantsame indebtedness for wasin bar a claim for theof

charged as trustee.
plaintiff’sthe claim as wasas much of satisfiedis conclusive to soevidenceSuch

judgment.the formerextinguished by paymentthe ofand
originalas toagainst a is not conclusive the amount ofjudgment trusteeThe

principal defendant.to thehis indebtedness

Assumpsit. and31,dated December to1853, broughtWrit
the the account:followingrecover balance upon

case of atone shoes,22. To1853, bottomingJuly
cents,.......$12.0020

one case6. shoesbottoming (extraToAugust
sizes,)........12.60

$24.60
9.00in22. Cr. cash part,.....byJuly

$15.60
forthstatement,a briefissue, settingthePlea, withgeneral

as trustee of said Brownbeenthe defendant had chargedthat
said Brown inone Morrison againstin a suit brought by Mary

Manchester, &c.court ofthe police
that thetointroduced showtestimony tendingThe plaintiff

as charged.in his account was performedspecifiedwork
of a andthen introducedThe defendant writcopies judgment,

Manchester,oftheof the court of citythefrom records police
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in a suit Morrison v. said asbybrought Mary principalBrown
and said as trustee ofdefendant, said SaidDudley Brown.

27, 1853,writ was dated and was directed theJuly by justice
of said court to “the sheriff of the Hillsbo-police ofcounty

or his or to constable of in saidrough, deputy, any townany
The and defendantcounty.” describedplaintiff wereprincipal

as of said and theManchester, as ofbeing trustee (Dudley)
in our ofCandia, county Rockingham.

ofOn the back this thewrit were returns of service:following
“Rockingham Iss., 28, 1853. have summoned theJuly

named Samuel as commanded,within withinDudley, by reading
■him this John Moore,to writ. Deputy Sheriff.”

“ Rockingham ss., 8, 1843. I have summoned theAugust
as commanded,named Samuelwithin withinDudley, by leaving
attestedhis usual of abode an of thisat place copy writ.

John Moore, Deputy Sheriff.”
theBrown,served defendant,This writ was upon principal

Mace a of the1853, Moulton, sheriff of16,August by deputy
county.Hillsborough

astheof was follows:The copy judgment
New-Hampshire.oe“The State

Hillsborough Be it that atremembered, the courtss. police
at theManchester, holdenthe of court roompoliceof incity

Manchester, the third of 1855,on A. D.said atday January,
— Beforeforenoon,the C. E. Potter,ino’clock,ten Esquire,

justice,
v. Daniel andMorrison, Brown, Defendant,Plaintiff,Mary

Trustee.Samuel Dudley,

in said court on theentered firstThis action was Wednesday
A. D. 1853. The and the ac-partiesof appeared,September,

term to term untilcontinued from this term.tion Andwas
the issue said the con-courtnow, by parties, havingjoinedupon

and of the saidthe evidence argumentssidered allegations, par-
thatto the court the said defendant didit saidties, appears

and formthe in manner as the has de-plaintiff plaintiffpromise
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the courttherefore,dared It consideredhim: is, byagainst
that the said Danielthe recoversaid Morrison againstMary

andthe of dollars and cents damages,Brown sum fifty-sixseven
costs cents. And saidof taxed at four dollars and twentysuit,
trustee, at of made his disclosure. Andthe election the plaintiff,
the same and it the saidme,seen toexamined,being appears

that is for thejustice, chargeablethe said Samuel sumDudley
cents,of the ineleven dollars and amount hisbeingseventy-six

hands atcosts,after his taxed two dollars anddeducting forty
cents. It execu-considered,is further that said haveplaintiff
tion thefor sum of eleven dollarsagainst said Samuel Dudley
and C. E. Justice.”Potter,cents.seventy-six

The defendant of the above execution toaproved payment
the of said that saidand execution wasattorney Morrison,Mary
duly discharged.

The court ruled that this bar theevidence was no to plaintiffs
in therecovering to the defendant ex-present suit, which ruling

cepted.
The the thejury, evidence,other returned a forupon verdict

for andplaintiff $15.60, interest thereon the date of thefrom
plaintiff’s writ:

Which verdict the todefendant moved set aside for supposed
error in the aforesaid of the court.ruling

M.Creo. for theFlanders, defendant.

1). D. J. OlarJc,for the plaintiff.$

J.Eowler, As the in this case were inpleadings confor-
the ofmity with the 38th of the 208thprovisions section chap-

ter theof Revised in theStatutes, absence of any suggestion
from the counsel on areside,either led towe infer that the

of the courtruling below, to taken,which was mustexception
have been thepredicated informalities andentirely upon inequal-
ities of the in suitthe trustee before the courtproceedings police
of Manchester.
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the Revised'sections 89, 40 and 208 ofBy 41, of chapter
trusteeinStatutes, is to theofjurisdiction given justices peace

ainsuits trustee residesand thegenerally, whereparticularly
ofdifferent from the the 16th sectionothercounty parties. By

charter thethe of of 1846, po-Manchester (laws 884)chapter
oflice court that andwas investedcity originalwith jurisdiction

heard,of all tried andsuits and actions becognizance mightthat
determined of the forany Hillsborough county.by justice peace

de-In the trustee suit the andoriginal principalplaintiff
fendant ofboth theManchester,were described as of in county

oftheand the trustee of inHillsborough, Candia, countyas
beenIn such case the haveRocldnghom. writ properlyshould

to hisdirected the sheriff of in the orState, deputy,any county
Statutes,toor constable of or Revisedany Manchester Candia.

208, sec. 40.chap.
this a amended onBut matter which have beenwas might

themotion. The service on the been made bytrustee having
him,in fact directed to leave wouldofficer, notthoughproper

the v.been insert direction.requisitehave togranted Hearsey
;9 95­ 271,Mass. v. 11 Mass. 276.Boss,WoodBradbury,

to theThe in relation208,of section of41,provisions chap.
thefor ofbond,of a intended thewerefiling purely protection

costs, the suittrustee in his and if none were filed originalwith
to be as hav­case,this the trustee is consideredin undoubtedly

to one,his insist term afterwaived right by appearinging upon
theand his disclosure withoutterm, making taking objection.

1855.Merrimack, term,decided in DecemberDavis,Farnum v.
thesuit, pres-The in the MorrisonMary againstproceedings

defendantplaintiff defendant, and theent as presentprincipal
cause;a thetrustee, before court ofhaving jurisdictionas were
to theall the raisedthe all nowwereparties present, objections

to andthem,then theyof those werevalidity proceedings open
thethose to avoid legalcannot of objectionsnow avail themselves

that suit is there-inof those The judgmenteffect proceedings.
it. Itsettled wasdirectly byfore conclusive everythingupon

defendant indebtedthat the wasthatby presentsettled judgment
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sixteendollars andto the in the sum of fourteenpresent plaintiff
is conclusive.thetherefore,cents. that judgmentUpon point,

the disclos-includingAnd if it from theshall appear judgment
thematter astheure, that for same subjectthis indebtedness was

as the defendantinasmuchaction,theclaim inplaintiff’s present
the evi-suit,him in thatthe executionpaid recovered against

the claimdence much ofbe that so plaintiff’swould conclusive
behad been and the mustdefendant,the plaintiff pre-bypaid

cluded it in this suit.from againrecovering
areBut of its satisfactionthat and the evidencejudgment

tanto. The is not therebyconclusiveonly preclud-plaintiffpro
ed the court offrom the foundthat suminsisting by police

heand fordefendant,Manchester in the hands of the which
the amount of the defend-was as not wholetrustee,charged was

matterant’s for that atime,indebtedness to him at the notwas
in inissue on the trial before that court. Thedirectly plaintiff

that taken the disclos-defendant’ssuit, Morrison, havingMary
the thereon,and obtained the of courture, waspolicejudgment

aconcluded it. the notBut was strictlyby present plaintiff
on thatto that issue. There proceedingswereparty separate

thetrial. The conclusive against plaintiffpresentwasjudgment
Morrison,to the his to but notas amount of indebtedness Mary

Itto him. isas to the amount the trustee’s indebtednessof
amount of the defend-him to show whatonly againstevidence

for andto him the defendantant’s indebtedness was charged
Demeritt v. Fosterunder those 7Lyford,paid proceedings.

541; 412; 6 FosterGraves,Drew v. Foster v.Towle, 7 Puffer
334;256; 11 Mass. Trustee Pro­Brown, Cushing’sv.Graves

Olcock, N. H. 243.;sec. 280­ v. 14cess, Ingraham
that the evidenceAs are of wasrejected clearlywe opinion

far the ofthe of howfor showing propertycompetent purpose
had beenhis indebtedness to thethe defendant and plaintiff ap-

thatclaim,of the andthetowards payment plaintiff’spropriated
much of said claim as had thusit a bar to soconclusivewas

abeen must be set aside andthe verdictpaid,
New trial granted.


