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fee,attorney magis-An taxed in the bill in a cause aof costs criminal before
trate, illegal, beingsuch only partyis fee allowed in cases arewhere costs to

taxed; being party plaintiff, againstand therebe no either for orwhom
in proceedings.whom to tax costs criminal

fees,demandingpenalty given by taking illegal isThe the statute for and
designed public compensationexactingto restrain officers from unreasonable

character,by penaltyfor services rendered them an official the attachesof and
officer,illegal per-only by byin case an fee demanded suchof or some other

him, by assent, compen-performed byhis a service him and as hisson for for
sation therefor.

a crim-magistrate penalty judgment inA is not liable to the who has rendered
costs, ; being taxedproceeding including attorneyan the sameinal for fee

compensationby attorney prosecution,and claimed the who conducted the as
magistrateservices, although paid upon thefor his the costs were the order of

respondent they paid, magistratecustodyto hold the in till were and the
receipted respondent upon being paid.to the the theirfor costs so

forto tbe statuteDebt, demandingrecover penalty given by
and fees.taking illegal

the a of thedefendant,The sentencedwasplaintiff by justice
threeto a fine and costs on severalpaypeace, complaints

returned before for assault and Thehim, bills ofbattery. costs
taxed the conducted thewho andby attorneywere prosecutions,

dollars taxedan fee of five was on eachattorney complaint.
held in the order ofbyThe the defendant,wasplaintiff custody

until he the of theas amount fines andpaid costs,magistrate,
the fee. The themoney wasincluding attorney paid by plaintiff

to the and the theover to defendantattorneyattorney, paid
cents in each of the theeighty-four legalonly prosecutions, being

to the as for thedefendant,fee examina-magistrate,belonging
the to thetion and but defendant agavejudgment; plaintiff

in in his inname,ownwriting, signedreceipt acknowledging
him theeach case the of fines and costs in the threebyreceipt

and the amount as the attor-includingprosecutions, specifying
thefees. for fortaken, consent,A verdictney by plaintiff,was

the declaration,the three as claimed in upon whichpenalties,
the set aside andis to be or verdictentered, judg-judgment
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merit for the to the of thisdefendant,entered according opinion
court.

B.Gf. for theWadleigh,¿- plaintiff.

for the defendant.Morrison,

J. This toSawyer, action is of therecover defend-brought
ant the sec. 25,penalty given 229, Rev.by chap. Stat., for

and fees.demanding taking illegal
“The is assection If shall demandpersonfollows: andany

take fee for service than isgreaterany any law,allowed by or
fee to ishe notany which law he shallby entitled, forfeit fifty

dollars to the sue therefor.”person who will
The fee intaxed each of the threeattorney prosecutions was

statute,unauthorized the and The feesby to beillegal: taxed in
criminal cases are,before the feesmagistrates, ordinarily, allowed
the inas sec. 2, 229, nojustice, provided chap. feeattorney

therein and the fees of thebeing specified, witnesses and the
theofficer warrant.serving

In those civil incauses anwhich fee isattorney itauthorized,
taxed for theis benefit of the itparty, thebeing designed by

tostatute reimburse him for the fee to beretaining supposed paid
him to his In criminal cases there isby attorney. no party

either for or ;towhom whom tax costsplaintiff, against conse-
there is no for an fee orquently ground allowing attorney other

in those cases. if such feeEven inparty-costs those cases in
it is is considered,allowed to be not thewhich as butparty’s costs,

as to the in the sense inbelonging which theattorney fees
allowed the are his,considered and as amagistrate compensation

in action, would,for his services the it nevertheless, be inconsis-
intent to the taxation of such fee cases,allow criminal as they

to conductedare be theby officer of theprosecutingsupposed
is for his inState or services thatcounty, compensatedwho behalf

form. In are aware,in another we of thatpractice, many class
andof are instituted conducted othercases by attorneys,
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theso, bythat and partiesretained for very properlypurpose,
be otherwisefrom the offences to orsoughtsuffering punished,

isit toSuch,in theminterested having prosecuted.specially
Thethe fact in the of thesebe case complaints.wassupposed,

not aan attorney, public prose-conductedwereprosecutions by
in each casetaxed the bills ofofficer, cost, includingwhocuting

as taxedan fee. This must be understooditem foran attorney
him as thethe services rendered in proceedings,for by attorney

in therefor.intended in or as his compensationand whole part
takenmoney received on account of those items was byThe

retained to his foruse, though formally receiptedhim and own
as it or not intendedthe defendant wasmagistrate. Whetherby

and inunderstood to be received the on accountattorneyand by
that itit clearclient,of his his is wasabatement charges against

nor on the offootingaccount of the adefendant,not received on
otherwise.fee for service him as ormagistratebyany performed

in theit fee sensehim,Nor a demanded contemplatedbywas
for andthe The is demanding takingstatute.by givenpenalty

a theservice,demand a fee for infee. To properan illegal
“ thebe donedemand,”of the can only byword personmeaning

fee for the service,the to the as orright compensationclaiming
behalf;in his for it a forother, callingsome acting implies'by

set as to theor is up belongingand claiming belongs,what party
“ used in describ-entitled,”The lawbydemanding. expression,

“of the andoffence,the branch namely, demandinglattering
entitled,”he is nota fee to law clearly implieswhich bytaking

;himto as as to; his,entitled belongingthe same lawbything
the forunlesshim,to because of serviceand belonginghow

? The thereis demanded language employedthe feewhich
the and tak-for demandingbe as giving penaltyconstruedmust

personthe demanding it,performed byfor a servicea feeing
law for that or for noservice, whichis bythan allowedgreater

the andthis construction answers; objectand fullyfee is allowed
the statute.intention of

thethecontained section giving pen-in isThe whichchapter
byto limit the fees to be receivedis publican enactmentalty,
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for theseofficers their official as feesservices. Inasmuch are
—the itfact,often of in bills costs in seldomtaxation ofsubject

that a bill of incost is taxedoccurring whichproceedingsjudicial
—ordoes not include one more items for such fees another object

taxation;the toof enactment is such and bothregulate pur-
theso far as relates to fees of officers be-poses, public maywhich

taxation,come arethe of subserved at once thesubject by pro-
visions of the the fees to be taken thechapter in variouslimiting
cases In the latter an toas enactmentspecified. aspect, regulate
the taxation of itscosts, furnish the rules thewhichprovisions by
costs are to be in Itgoverned for costs.rendering isjudgments
obvious, thathowever, the section the has nogiving penalty appli-
cation to erroneous of the courts, or of ofany proceeding justices
the in inpeace holding magistrates’ courts, costs its char-taxing

aacter of It would be thejudicial proceeding. against ofpolicy
the to inlaw theirjudicial officers,subject acting judicial capacity,
to any on account of theirresponsibilities actionjudicial beyond
such as attachmay themupon against forproper proceedings

in office. A makecorruption magistrate may, indeed, himself
liable for the on account feeof an included inillegalpenalty his

; butfor costs it canjudgment be the demandwhen for theonly
canfee be considered as made him, of hisby independent judicial

act in therendering Such demandjudgment. well be con-may
sidered as made, when, in the of billtaxation the of costs, pre-

therefor,to he orparatory rendering inserts assentsjudgment to
the iteman as a fee forinserting a serviceattorney’s performed

orhim, when, after heby claims thejudgment, money arising
from a fee asso his. In thetaxed, such a case demand for the
fee is the actof ininvolvedirrespective thejudicial rendering

;Fowler 4 9­ itTuttle,v. Foster and is notjudgment; necessary
to look to that or to order madeany to enforceproper thejudicial

sentence,or or to the final issuedjudgment it,process upon in
“to find theorder demand.” If in this case the defendant
incan be considered sense to have demanded theany illegal fee,

it be hemust because rendered in thejudgment sentencing
to the notfine and for an fee incosts, illegal which,plaintiff pay
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the himself for hiscosts,bill of he claimed as due totaxing
but claimed as due to him forfor one which anotherservices,

it isIf the attaches for his so thendoing,Ms services. penalty
he the fee in it be asbecause has demanded thatadjudging paid

his and in the ordersentence, making consequentcosts following
thethe To under considerationcommitment. sectiongivefor

thus itsas officers to pen-such construction subject judicialwill
in the of their duties, woulddischarge judicialalties for errors

allof on theacknowledged subject,in contravention principlesbe
inthe that its termsonlybe groundwarranted uponand would

if in termsit, or, notrequiresstatute requiringthe imperatively
it,to that the at theas admit of objectsuch whichbeingit, yet

the ofaims, illegal charges publicnamely, prevention bystatute
can effected onlybeservices, by subject-their officialforofficers

the the illegalnot making charge,merely partyto the penaltying
him,as who mightthe withequally guiltymagistrate,but also

it To thefor as costs. punishit in judgmentrenderingallow
a com-is of extorting greaterhiswho, for gain, guiltyownparty

himfor service renderedis allowed a bythan lawbypensation
character, all that was contemplatedis manifestlyhis officialin

section. The defendant notenactment of this havingthein
such fee ataken for service so renderedand any bydemanded

be aside,the verdict must setto penalty.is not liable Thehim,
rendered theJudgmentand for defendant.

Flint v. Adm’r.Pattee,

a in his and in of hismade last sickness,note,A by party prospectpromissory
to afterand delivered to the take effect hisapproaching death, payee, decease,

causa mortis.as a donatiois not valid

the offrom the decision of commissioneran appealThis was
the estate of ofFlint,on Adams adisallowing note,insolvency

isthe afollowing copy:which


