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Mint v. Pattee.

the himself for hiscosts,bill of he claimed as due totaxing
but claimed as due to him forfor one which anotherservices,

it isIf the attaches for his so thendoing,Ms services. penalty
he the fee in it be asbecause has demanded thatadjudging paid

his and in the ordersentence, making consequentcosts following
thethe To under considerationcommitment. sectiongivefor

thus itsas officers to pen-such construction subject judicialwill
in the of their duties, woulddischarge judicialalties for errors

allof on theacknowledged subject,in contravention principlesbe
inthe that its termsonlybe groundwarranted uponand would

if in termsit, or, notrequiresstatute requiringthe imperatively
it,to that the at theas admit of objectsuch whichbeingit, yet

the ofaims, illegal charges publicnamely, prevention bystatute
can effected onlybeservices, by subject-their officialforofficers

the the illegalnot making charge,merely partyto the penaltying
him,as who mightthe withequally guiltymagistrate,but also

it To thefor as costs. punishit in judgmentrenderingallow
a com-is of extorting greaterhiswho, for gain, guiltyownparty

himfor service renderedis allowed a bythan lawbypensation
character, all that was contemplatedis manifestlyhis officialin

section. The defendant notenactment of this havingthein
such fee ataken for service so renderedand any bydemanded

be aside,the verdict must setto penalty.is not liable Thehim,
rendered theJudgmentand for defendant.

Flint v. Adm’r.Pattee,

a in his and in of hismade last sickness,note,A by party prospectpromissory
to afterand delivered to the take effect hisapproaching death, payee, decease,

causa mortis.as a donatiois not valid

the offrom the decision of commissioneran appealThis was
the estate of ofFlint,on Adams adisallowing note,insolvency

isthe afollowing copy:which
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13, 1853.uAntrim, December
For Ivalue received to Nathaniel Flint, or hispromise pay

the of one beorder, dollars,sum thousand to on demand and on
atinterest, decease, not before.andmy

Flint.”Adams

Said Adams and Nathaniel Flint brothers.were At the time
the note was no orgiven money passed theproperty between

thereto, nor the saidparties Adams indebtedwas to said
Nathaniel for thething, about sum ofany except fifty dollars,
for services in care of said Adams intaking his last sickness,

toclaim andwhich was saidpresented allowed by commissioner.
But said note said deceasedgiven bywas when andliving, during
his last and in hissickness, ofview death,approaching to said
Nathaniel in tokenas a of love andgift, affection to his brother.
Said Adams on the 9thdied of A. D.day 1854.January, His
estate is solvent.

thatThe if the courtagree shall beparties of opinion that
said entitled tois recover saidappellant upon note, judgment is
to be for therendered amount of said note and ;his costs other-

thewise for for his costs.appellee

West,Stevens and for the appellant.

Wilcox, him(with theforBriggs,) appellee.

1. The note to be recovered issought without consideration,
and cannot be recovered. Blood or natural affection is not a
sufficient consideration to asupport simple executory contract.
There must been somehave preexisting obligation, which has
become law, to form aoperative positive basis forby an effective

207;Mills v. 3 Pick. Hillpromise. Wyman, v. Buckminster,­
391;5 Pick. B.v. 5 &Atkinson, 501;C.Holliday Pearson

26;v. 7 Cox’sPearson, Johns. Fink 18Exors,v. Johns. 145.­
2. It cannot be donatio causaas a mortis.supported Being

consideration it awithout void promise,was ofincapable being
made the of orsubject gift. Raymond v.delivery 10Sellick,

yol. 34xxxni.
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v. Hil­480;Conn. Turner, 431;v. 2 sen. TateVes.Ward
v.;2 Noblebert, 111; Parish 14 198­Stone,Ves. v. Pick.jr.

;2 293­52;Johns. v. 10Smith, Arden, Johns.Grangiac Copp
; ; Craigv. 6 N. H. 386­ 16 206­Adams,v.Sawyer, Vt.Holly

94,C.76;v. 3 2 S.Craig, Barb. Ch. Harris v. Barb.Clark,
affirmed in the ofcourt appeals.

The v.cases of Bowers 10 Mass. andHurd, 429, Wrightv.
1 the the598, are ones that sustainWright, plaintiff’sCow. only

case, and these cases have beentwo overruled.expressly
This is not the case of the of the thirdnote of agift person,

to orbearer, endorsed in blank.payable
The cases v.of Parish v. v.Stone, Sellick,Raymond Copp

and inAdams,v. HarrisSawyer, Holly Clark,v. are directly
and of this case.decisivepoint,

261,24 Pick. and 4Grever,v. Sessions v.Grever Moseley,
87,Cush. are cases of the of a note thirdor bond of agift per­

and the ofdoctrine those cases is here.son, inapplicable

restsJ. This on In ofquestion favor theauthority.Bell,

that hisa in last sickness and in of hispartyposition expectation
death, make a note without considerationmayapproaching any

theto andbut his will deliver it to take effect aftergood payee,
decease; such a noteand that behis valid as a donatiowill

the :are casesmortis, followingcausa v. 1Wright Cow.Wright,
16598; 221;Jones v. Ala. CoutantDeyer, v. Schuyler,

317; Bowers v. 10Hurd, 427;1 Mass. v.Paige Woodbridge
661;1 Chitt. Seton v. 2Seton, Bro. Ch. Ca. 610,Spooner,

held that a bondand it was under likegiven circumstances was
Tucker,v. 3 Bin. 366.valid. Wells

the other side are the casesOn cited the defendant’s coun-by
10Sellick, 480;v. Conn.sel. Raymond v. 16Holly Adams,

;206­ Parish v. 14Stone, 198;Pick.Vt. v.Craig 3Craig,
76;Ch. Harris v. 2Barb. Barb.Clark, 94;S. C. S. 3C.,

93, are in point,Comst. and ofdirectly decisive the present
theof as held in thestate law States.neighboring With them

Hibbert,Tate 4 Bro. 286;v. Cha. Ca. 2agree 111;Ves. jr.
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L. & E. held337,and Bouts 21 E. it is that theEllis,v. where
donatioof the donor is effectual as a causa mortischeck only

the his decease.is beforemoneywhere paid
N. H. isThe case 6 an386,of v. Sawyer, expressCopp
thedecision of the Court hasupon longwhichSuperior point,

ofas the settled thebeen and acted law State.regarded upon
It cannot be from. There bemust, therefore,now departed

theJudgment for defendant.

Patten v. &Moore a.

A to answer ininterrogatorieswitness who demurs a becase in willchancery
charged arisingwith the costs thefrom the of and of thedelay cause, attempt
to take his testimony.

InBell, ease,J.* this 9 163,which is in Fosterreported
thatdecided,it thewas was bound to the inter-witness answer

torogatories him, and that theproposed question was brought
thebefore court m the called a demur-substantially mode,proper

rer to The before us arisesinterrogatories. only nowquestion
a motion that the be ordered to thewitness shouldupon pay
of the demurrer.costs

laid theThe rule is in books of thatdown if thepractice,
overruled,demurrer to is the are tointerrogatories costs be paid

1130-1;the P.Dan. Ch. andwitness. Strathmore v.by
;11 L. N.Strathmore, J., S., ch. 215­ Davis Reid,v. 5 Sim.

;448­ Parkhurst v. 2Lowten, 194;Swans. v. 1Wardel Dent,
334;Dick. 2 Atk.v. areDodamede, 592,Vailliant cited as

In theauthorities. last decided incase, which was the1743,
treated Ld. Ch. ;Hardwick as aquestion was by new question

“ Iand he am of thethat entitledsays, party.is toopinion have

* Sawyer, having been of did not sit.J., counsel,


