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v.Clark Clement.

think thatweOn thewhich have been on that case. wholeput
elaboratein theone,the better the as laidrule is strict down

ofweightTheand of Shaw v.casevery Berry.satisfactory
of theis and analogiesthat and theauthority heavily policyway,

tolead the same conclusion.law
on the verdict.Judgment

Clement andv. Trustee.Clark, Adm’r,

If an possessed governments,individual administra-dies of estate in different
maytion granted government propertybe in is situated.each where the
principal government ofgrantedThe the theadministration is in State or

deceased, ancillary,domicil of the are or auxil-.and the other administrations
iary the principalto one.

general rule, monej’,As a sealed orpaymentall the of whethercontracts for
; bonds, accounts,notes, &e., presum-mortgages, judgments,unsealed all are

paid lapseed be twenty years.to after the of

presumption payment lapseThe arising time is an absoluteof from the of not
bar, limitations, may bylike the circum-of be rebutted variousbutstatute

non-payment.showingstances

of thethe asAssumpsit, administratorbrought by plaintiff,
estate hundredof Moses N. to threeClark, deceased, recover

thedollars, for had to useand received the defendantmoney by
of the The notes,deceased. two pay-consisted ofspecification

interest;able onedeceased,to the bearer,or on demand, with
other,dated for and theDanvers, 1,1829, $53.00;September

1, writ wasOhio, March for The1834,Brooklyn, $63.25.
ondated the next the9, 1853, and was served dayFebruary

inand an estatetrustee, attachment of the defendant’s realby
not hav-in said of Sullivan. The defendantClaremont, county

an this no wasState,been inhabitant of further serviceing
1853, ofmade. The action entered at the term,was August
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the common and noticepleas, of the the sameof waspendency
afterwards given in andtheby publication Argus Spectator.
At the term, the the1854, defendant andFebruary appeared,
action was referred to a tocommissioner the facts. Notry

have been filed to thepleadings action.
It was that theagreed facts re-would have been found and

the asported by commissioner, and that the courtfollows, might
render thereon.judgment

theOn first of 1829,-the defendant today September, gave
the deceased the note first described in thepromissory specifi-
cation —the to the note then in Danvers, Mass.parties residing

the 1834,On first of March, the defendant theday to de-gave
the noteceased described in thesecondly specification par-—the

thenties to the note at Cleveland, Ohio. Said notesresiding
for and sufficient defendantgiven goodwere considerations. The

and the deceased were born and inhabitants Clare-in, of,were
mont until 1, but not1829,January afterwards.

After this the deceased was, for four or infive busi-years,
ness in Massachusetts, a or in Ohio,two and-about 1836year

towent reside in inJoliet, where heIllinois, continued to reside
until his indeath, 1838. The afterdefendant, 1,1829,January

inresided Massachusetts several in Ohio ayears; few years,
aboutand 1835 or 1836 to N. hasClinton, Y.,went where he

since resided. The defendant was never married. The deceas-
ed married inwas 1888. Moses Clare-April, Clark, of said
mont, father of the on thedeceased, was, of Sarahapplication

of theClark, wife deceased, administrator of the de-appointed
ceased, the court of for theby Sullivan,ofprobate county May

and15, 1839, bonds as the law directs. ofgave inventory.An
the of the court;deceased was toreturned saidproperty probate
the inventoried, of the thenotes set forth inproperty consisting

statement of facts,plaintiff’s notes,other amount-together with
to a$474.80; also silvering watch, at and$8.00,appraised

various articles furniture,of household at Ofappraised $56.72.
the so all ofinventoried, said notes and one bed andproperty
the for the same, at said Claremont at the time ofbedding were
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his father. The otherof his articlesdecease, thein possession
decease,were but beforefrom Illinois after his thebrought ap-

administrator.pointment of said
the ofAn made towas theprobateallowance widowby judge

deceased,of the to9,1836, amountingJuly $56.72.
1853,On MosesMarch,the 30th of said Clark, having pre-
the a1851,deceased in brother ofviously theplaintiff, deceas-

ed, heirs-at-law,and one of his was theappointed, by ofjudge
Sullivan,offor the administrator ofprobate the estatecounty of

said not before administeredMoses N. Clark, hisby father, and
bond to and returned anlaw,gave according to theinventory pro-

the set forthcourt,bate of notes in theconsisting two specification,
and other the oftwo notes firm Clement &against Bowen; one for

Cleveland, Ohio,dated Feb.$230, 29, 1834, and the other for
Ohio,dated$100, Cleveland, 16, 1834.April The plaintiff

at the timewas same administrator of the estate of his said father.
The lastsaid included in thenotes mentioned were ininventory
the Clark atof Moses the time of hiscustody decease.

Since the of the1829,first day January, defendant has not
left or had estate in theor State ofany property New-Hamp-
shire that the commoncould, andby ordinary process of law, be

theattached, until death of his father, Bartlett Clement, of
died in 1844. Said BartlettClaremont, who hisby will thegave
undivided hisdefendant one of farm ineighth part Claremont,

to a life estate his widow,of Sarah Clement.subject On the
14th of the defendant1846,day February, hismortgaged inter-

inest said farm for all or near its value.
Sarah the themother ofClement, defendant, died in August,

came1852, the defendant intowhen ofpossession said eighth
of his farm,father’s is attachedwhich on the inpart writ this

entitled to hisaction, and distributive share one(being eighth
of his mother’s isestate, which inpart,) personal the hands of

herastrustee,the administrator.

Snow, for the plaintiff.
If administrationthe valid (whichwas seemsoriginal to be
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de bonis non must be also. Comp.the administrationconceded,)
The fair the statutesec. 7. construction of167,Stat., chap.

isis that ais,this action wheneverbrought personwhichunder
he can an action it confersit, uponthat underbringsituatedso

thein theof where action is brought,probate countythe judge
a letterto to such of administration.persongrantauthority

thenot bonanotes are notabiliaonly wherePromissory
the debtor that canbut also where hasresides, propertydebtor

The circumstances of the caseof law.be reached by process
that the note dated has1,1829,the Septemberrebut presumption

39. the thirteenEv.,1 sec. DuringGreenleaf’sbeen paid.
haveadministrator,Moses Clark no action couldthat wasyears

the note this for the reason thatState,on withinbroughtbeen
do,had no so to and no action couldauthorityadministratorsuch

this time,within State that becauseduringbroughtbeenhave
the nor the of theneither defendantperson propertythere was

it could operate.whichupon

the defendant.McClure, forFreemanCushing, cf*
that the note made 1,court presume SeptemberwillThe
thanbeen twenty years havingpaid elapsedhas1829, —more

Ev.,1 Greenl. sec.of the same. 39.the makingsince
notabilia in theare bona State thenotes wherePromissory

not deelsewhere. Administration nonresides, and bonisdebtor
there are bona notabilia, not admin-wherebe grantedonlycan

;sec. 7 Confl.Stat., 167,chap. Story Laws,Comp.istered.
notes.and514,sec.

bona notabilia thehere, administratorbeingnotdebtsThe
them,to collect andno righthere has topaymentappointed

an administratoran action the debtorbybar wherenotwouldhim
291;2 H.N.Wilson,v. v. Ham­WillardThompsonresides.

2382; 114;Pond v. MetcalfMakepeace,Foster1mond,
514;3 Mass.Jones, Paine,v. 6 Cush­heelockv. W­Goodwin

288.ing
inthe notes suit in atwere theNew-HampshirethatfactThe

Moses N. Clark cannotdecease of make the defend­theoftime
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ant of the defendant’s inAn attachment propertychargeable.
court orto the thisthis State cannot probategive jurisdiction

court of to the courts ofa case which New-­belongs exclusively
11 Mass. 256.v.York. Stevens Gaylord,

an individual diesJ. of estateWhen possessedEastman,

it inin different is that an ad-governments, general necessary
should be in each thegovernmentministration granted where

is situated. This not be the es-wheremayproperty required
tate is and the ofsolvent consists real estate butproperty only,
the rule to all other thatcases now occur us.applies to

The administration is in the Stateprincipal granted or'govern-
ment of the domicil of the deceased, and the other administra-
tions are toor the one.ancillary auxiliary principal

An or administrator,executor in the of theappointed place
domicil, of thatcannot, virtue inby appointment, prosecute suits

other State or or claim toany government, beforeign recognized
deceased;there as a of the nor herepresentative can be made

as such inanswerable State other than that in which heany has
administration,received letters of or done acts which sub­may

him to as inexecutor his ownliabilityject Morrill v.wrong.
153;1 Johns. Ch. DoolittleDickey, Lewis,v. 7 ;Johns. Ch. 45­

422;Conflict of Laws v.Story’s Marshall,Goodall 11 N. H.
88; Hammond,v. 1Willard Foster 382.

the time of theAt decease of N.Moses Clark some articles
andof household furniture a watch tobelonging him, as well as

thissuit,the notes in in andState,were administration was prop-
here estate father,on his to hisgranted Moses Clark.erly In

Moses notClark,1851 the settlementhaving completed of the
;estate, died and his decease administration deupon bonis non

Atto the this time theplaintiff.was granted defendant had
in this State the notes orwhich a ofproperty upon part them

be secured, and had further inmight subsequently rights real
anestate, and attachment of the same has been made theby

administration was, therefore,plaintiff. rightfully granted,.This
bethat the notes and themight collected, avails of the orsame,
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thethe the of administrator’sbalance thereof settlementupon
court,theif so ordered bybeaccount, transmitted, probatemight

the authorities alreadyof deceased. Theto the domicilofplace
is, therefore,be therule,such to the and plaintiffcited show

the deceased.ofin as thecourt representativerightfully
and conse­has not been pleaded,of limitationsstatuteThe

thattheto consider questionsit becomes unnecessaryquently
been interposed.case had such aarisen the pleahave uponmight

the defence.that it could not have availedhowever,think,We
that in force atcontrol,is to islimitations whichstatute ofThe

the is Gil­suit brought.when and wherethe time and place
Andand authorities there cited.381,3Cutts,v. Fosterman

been saved from itsnotes have opera­these wouldour statuteby
a resident of the Statenever beenthe defendant havingtion,

notes given.the weresince
in thisbeenof the defendant attachedhavingreal estateThe

are barredunless the notesmust havethe judgmentsuit, plaintiff
limita-of the statute oflaw,rule ofthe independentgeneralby

tions.
rule for the ofthat all contractsis,The general payment

; bonds,sealed or unsealed allwhethermoney, mortgages, judg-
&c.,notes, are to be after thements, accounts, paidpresumed
if there noof is to theevidencetwenty years, repellapse

the debtsand to show that are still unsatisfied.presumption,
379; 1 160;Ev. Phil. 1Matthews on Ev. Greenl.Presumptive

39; 328;sec. v. 12 N. H. Bart­Ev.,on Hopkinton Springfield,
94;Bartlett, 398;9 H.N. Jackson v. Sackett,lett v. 7 Wendell ­

8; 168;v. 1 85­ 8Dallas Conn. Pick.Rodman 187.Hooper,
theauthorities hold thatSome of arisespresumption payment

butless than these are toin thetwenty years, generalexceptions
thedoctrine upon subject.

But in Du. Belloix Ld. 1 &v. Dowling RylandWaterpark,
isrule held not to to16, the on thecontracts,apply simple

that actions on such contracts are covered statutethebyground
limitations, which must alone theand doctrine as togovern;of

iscontracts said to be in in this re-changed Englandsimple
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tois believed remainThe rule, however, inunchangedspect.
stated inin broad terms this State,this and has been ascountry,

cases citedthe above will show.
of from of timeThe isarising notpresumption payment lapse

limitations;the ofbar,an like statute but isabsolute evi-only
the is to befrom inference thatdence which drawn the debt has

and be rebuttedbeen varioussatisfied, may by circumstances.
it is a tooughtWhere draw theentirely jury con-unexplained,

but thereof beclusion may many circumstancespayment;
>it be considered inis shouldproperwhich thedetermining

;1Legh, ;Oswald v. Term 270­ 1 Burr. 434­ 8question. Mod.
278; 288;3 P. Williams Darwin v. 2 Saund.Upton, 175, b;

;v. 3 298­Wilson, ;East 70 Johns. 415­ 16 do.Campbell 214.
An admission thatwithin the debttwenty years is ordue, a

of interest, removes thepayment McDowellpresumption. v.
51;&17 6 519;RawleMcCullough, 2Serg. Vesey Washing­

C. 323.ton’s C. So to asinability haspay, beenpoverty, held
sufficient. v. 19Fladong Winter, 196;Vesey v.Daggett

8Tallman, Conn. 3168, 176; Mann. & 119.Ryland Insol­
or a statealso, it.vency, approaching Boardman v. DeForest,

1; 12 266.5 Conn. that the partiesVes. So were near rela­
12 266.tions. Ves.

Another theanswer is, continued,long permanent absence of
the debtor. Newman v. 1Newman, 101;Starkie Shields v.

8 ;2 168­387;Bibb Conn. 19Pringle, 200.Ves.
Or absence as the creditorsabroad, where resided in England

the in the United States.and debtor v.Bailey Jackson, 16
210; 3Duane,Johns. Goldhawk v. Wash. C. C. 323.­

If exist the rightwhere suchany disability accrues, as infancy,
like,and the these must be removed beforecoverture the twenty

Johnson,run. Jackson 74;to v. 5 Cowen 4years begin Taun­
830.ton

of the notes in suit dated 1,One was September 1829, and
and this suit1,1834,the other March commencedwas Febru-

The therefore, is, that the9,1853. firstary presumption, note
and the other not. Is therehad been in thepaid anything facts

37xxxnr.vofc.
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the of asstated, to remove to the first note ?presumption payment
time the decease of the intestate,At the of this noteplaintiff’s

nine and for the firstbeen due about six or sevenhad years;
inthat time the to it had resided theof samepartiesyears

that time there is no evidence eitherDuring inwayplaces."
or theto the of note. theSincepayment non-paymentregard

the circumstances under which the notesof Clark havedecease
that has not been made. isThis quiteheld paymentbeen show

thefacts stated commissioner.from the byapparent
the of a commissioner the court arereport torequiredUpon

isas the factssuch warranted byrender judgment reported,
toof the elect the case aone parties try byunless jury. Comp.

181, 38.sec.Stat., chap.
aof had thebeen,the decision have casejury mightWhat

them, unknown;to is of course but thesubmitted factsbeen
the conclusion that the noteus to rebut paid.to wasappear

nine and thethe time to parties beingreduce years;They
and onof long standing, terms ofapparentlyacquaintances

to be thatit not unusual theappear verywould notefriendship,
remain unpaid.should

the other note had noton beforetwenty elapsedThe years
the ofand does notpayment arisepresumtionsuit brought,

acase; of all the factsand view thinkupon therein that we
for the for theplaintiff notes,amount of bothshould be judgment

interest.and


