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fixed;not and the of the aspayment money pre-was regarded
cedent to the the contractto the deed. Hereobligation give
was for an of the oxen on the 28th of Decem-explicit exchange

butber, the theof the to be made tillnotwaspayment money
15th of to make aThere therefore nowasJanuary. obligation

of the the of and none todeposit againstmoney day payment,
leave evidence of the debt then toany accrue. The agreement

the and as statedwas, left,showed what contract had a note been
the ofby defendant to it would beenWille}'-, have evidenceonly

the time;to the thatat the andpromise moneypay appointed
evidence existed the ofalready knowledgeby witnesses who were

of what had takencognizant There inplace. was fact no evi-
dence to that a note toshow betending given.was

this case as see noUpon presented, we aground whichupon
successful defence can be made. The toplaintiff haveappears
done all that he to or all that thesubstantially do, re-agreed law

him to and the defendantquired do, has failed to deliver the
oxen to and mustcontract,his be heldaccording liable therefor.

theJudgment plaintiff.for

Cross v. Bell & Admr’s of Bell.als.,

Illegal may received,interest be moneyrecovered back in an action for had and
specialand no necessarydemand is brought.before suit

"Where,upon notice, and refusal produce papers,to books and which are under
the party,control of a and regardthe evidence imper-in to their contents is

uncertain,fect and every intendment presumptionand againstis to be made
partythe mightwho byremove all producingdoubt the books.
plaintiff broughtThe dollars,his action for two hundred alleged to have been

paid as usury. appearedIt agreedhethat had to pay eighteenthe defendant
hundred dollars for a person ;third that the defendant wrote notes for two

dollars,thousand uponand plaintiff'sthat the objecting theythat were too
" —large, the replied,defendant there is our putaccount and other deal all is
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At thethem. trialin.” the and afterwardssignedThe notes paidplaintiff
andwere notthe the butbooks,called for defendant’s produced;plaintiff they

the booksjury might from the fact thatthe thatinstructed the infer,court they
produced. Held,ifaid thewere not defence,that wouldnot theyproduced, —

mightthat be sustained.the instructions

received,had commencedAssumpsit, againstfor andmoney
hundred dollarsthe in life-time,deceased his to recover two

haveto been him asalleged usury.paid
It to said Bellthethat having agreed payappeared plaintiff,

Gannett, called ononedollars,hundred due him fromeighteen
Bell notes forhim with for that wroteGannett thatpurpose;

thatdollars,to and uponCross to thousandtwosign, amounting
‘ ThereCross the notes too Bellthat replied:wereobjecting large,

— theisis our account and other deal all in.’ Whereuponput
suit.henotes,the withoutplaintiff paidwhich afterwardssigned

dollars, thusThe the hundredcontends thatnow twoplaintiff
to re-included the and seeksnotes, interest,in was for illegal

it here.cover
the theTo thatshow there were no accounts parties,between

theto ac-the at the trial,called on defendants produceplaintiff
done, thecount of notdeceased, althoughbooks the which was

beforedefendants’ notice to them, givencounsel admitted produce
the term.

fromThe theinfer,court the thatcharged mighttheyjury
fact not aidthat the not thatbooks wouldtheyproduced,were

defence,the if produced.
forThe court that not necessaryalso the it wascharged jury,

the the defendant be-toplaintiff make or a demandprove upon
fore in this action.suit, order recover into

a verdictTo andthe defendantswhich instructions excepted,
that the questionsrendered the it was orderedforbeing plaintiff,

Court.Judicialtheon the be transferred tocasearising Supreme

for the defendants.andQhapman Quincy,
The aone,Cross a with knowledgewaspayment by voluntary
allof the facts to orin relation coersionit, compulsionwithout
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of kind, andany cannot therefore be recovered back. Bendson &
al. v. Monroe, Cush. 130.7
The court erred in that inferthecharging they mightjury

from the fact that the books thatnot wouldwere produced, they
not aid the if of booksdefence, produced. Non-production upon
notice has no toother admit the otherlegal effect than to party

theirprove contents authorize infer­and does notparol,by any
ence against the Before inferencetoparty failing anyproduce.
is made against a for of books ortheparty papersnon-production

iton be under hisnotice, must shown that are andcontrol,they
contentssome of such their as are ap­evidence ofgeneral parts

37;case,to the must be Greenl. sec.Ev.,1plicable given.
3 1192; Camp.Cowen’s Phill. Notes v. 3Gibbon,Cooper

;363­ and Fire In­Insurance Mechanic's FireCo. v. TheLife
31;surance Co., 7 Wendell 11.Roscoe Crim. Ev.

ofThe of the bookstoonly noticeconsequence giving produce
tothe thisdefendants in thecase, thatwas, it entitled plaintiff

offer thatevidence the theof de-parol books were in the hands
;fendants, and to into their contentsofgo evidencesecondary

and did not authorize the defend-any inference whatever against
to them.ants’ failing produce

The court erred in the it not necessarythat wascharging jury
for the make or Theto a before suit.demandplaintiff prove

the de­the the hands ofinplaintiff placedvoluntarily money
fendants. There no the of the defend­onwas expectation part

it.ant to on the reclaimit, or of the torepay part plaintiff
There no it,was to or one thefromexpress promise repay implied
facts. The was in hands of thethe defendantrightfullymoney

the Itassent. beforeby plaintiff’s then,was necessary, he.could
the defendant in the for to make a de­it,place wrong detaining

mand. A demand is tosuit,before recover col­necessary money
lected an 5 ofBates,v. 376. Soby attorney; Taylor Cowen
a orfactor of 10 Johns. 285.consignee goods; Paris,Ferris v.

sheriff;of aSo v. Barn. & So3 Ald. 696.Shepherd,Jeffries
an ;of auctioneer­ v. 24 203.Cooley Bates, Wendell

The if and notis tamplaintiff’s action,aremedy, any, quiby
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in this form of the case ofask the court to reviseaction. We
Webberv. 2Green, 2, 203,N. H. 333. sec. Comp.By chap.

itStat., is enacted or in-shall,that whoevery person directly
cent,a rate thandirectly, receive interest at sixhigher per per

shallannum, forfeit for three times thesuch offence sumevery
so received. The fault the defend-in withplaintiff, being equal
ants, and theby usurious interest,agreeing payingvoluntarily
should not be to the back in thisrecover formpermitted money
of action.

Felton and for theHibbard, plaintiff.
The contendsplaintiff that no demand Thewas necessary.

of the and toreceiving money was wrongful, law.contrary
Bussing 48;v. 2Rice, Cush. Thurston v. 22 Pick.Blanchard,
18; 8 542;v. Pick. 2Long, Green,v. N. H.Woodbury Willie

;333-9­ v. 4 H. 294.Wiggin Foss, N.
“ It is a familiar rule that on the common counts,general money

theproving use,had and received to the raisesmoney plaintiff’s
an toimplied demand,”on and the count closespromise pay

“awith but no of a demand is necessa­scepe requisitas, proof
to 505;thery averment.” Hunt v. 15support Nevers, Pick.

145;Clark v. 17 Mass. Dill v.Moody, Wareham, 7 Metcalf­
447, 448.

As to the inference from the of the defend-non-production
ants’ books, that thewe insay were, substance, instructedjury
that make a mere morethey might negative inference, or, prop-

no atinference all. far theerly, So as defendant’s interest was
concerned, it is the same thewhether inferred thatthing jury
the books notwould aid the or diddefence, not that theyinfer
would aid the defence; and, even without notice to produce

the couldthem, we not have inferred ifsay, that,jury produced,
aid the defence.would that therethey Presuming nothingwas

to aid the indefence, was, sense,every presuming just nothing
all.at
But contend that,we notice to frombooks,theupon produce

their tothe been instructedhavenon-production jury might
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a inference the not adefence,draw unfavorable to aspositive
fact;but as a mere nat­law, of apresumptionpresumption of

v. States,ural United 4 Howard’s U. S.presumption. Clifton
1253;3 Ev. 1 do.247, 248. See, also, 33,Stark. 34, 389, 390;

44; 3 Stark. Ev.Ev., 1235,sec. 1245.Greenl.

It must be considered settled in thisEastman, J. as State
beinterest recovered back in an action formaythat illegal money

;2v. N. H. 333­Green,and received. v.had Willie Williams
;8 East 378­ v. 792.Browning Morris, CowperHedley,

as the herehas been law everundoubtedly regardedSuch
;of v. C.decision Green­ and inRichardson, J.,the Williesince

that the on the is totoo clear be dis­that case lawsays subject
puted.

innot of other decision this State thisare aware any uponWe
but beensuits have maintained theuponmanyprecise question,

have beenthat and the are believed tocase,of rulingsauthority
that the It isin of law. placedsustaining uponuniform view

ofthe public policy.ground
the court made tothe trial two whichrulings, excep-Upon

theirconsider in order.taken, and we willwere whichtions
infer,the the that fromthey mightcourt charged juryFirst:

the books not that notfact that were theythe wouldproduced,
defence, if this arethe thereUponaid point manyproduced.

some of consider.which we willauthorities,
the mere of booksthatsays non-production uponGreenleaf

than to the other tono other effect admithas legal partynotice
unless under circumstances.contents specialtheir parol,byprove

337; and v. Gibbons,he citesEv., Camp.sec. Cooper1 Greenl.
to thethe samesustains position. Substantiallywhich363,

11; v.Cr. Ev. and Fire Ins. Co.Roscoe’s Me-arepoint Life
31;Ins. 7 Wendell v. 1Co., McLin,Fire Symingtonchanic

291.and BattlesDevereux
242,v. United 4 hadStates,The Howard goodsIn Clifton

of Onupon suspicion being imported.seized fraudulentlybeen
the therethat suffi-governmentit wasbytrial was shownthe
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cient causeground for the of the court that ex-opinion probable
isted for the and thenotice to claimant togivenwasprosecution,

his books to This heand accounts thoseproduce relating goods.
declined be fordo,to and it held to the court to in-was proper
struct the if the claimant thethat withheld ofjury, testimony
his accounts and transactions the abroad from whompartieswith
he the at to ifthat,received goods, presumewere libertythey

have to cause.hisproduced, they operated unfavorablywould
329,In v. Middlesex Mu. Tire Ins. 10 Pick.Co.,Thayer

“ rule that trial ofShaw, C. The the controvertedJ., says: upon
thethe and control of books,facts docu-party having custody

shall, notice,and on thatthem,ments and onproducepapers,
refusal to do so the adverse ofevidence theirparty may give

and that all inferences from suchcontents, evidencesecondary
be theshall taken most tostrongly against refusingparty produce

them, is a reasonable and beneficial rule, to thehighly tending
thetruth,of and to of franknessdiscovery promotion honesty,

and fair and beought not to shackled or obstructeddealing, by
strict constructions or technical niceties.”

In v.Jackson 18 Johns. the330, defendantMcVey, gave
deed, court,evidence that a in ingeneral which was possession

theof refusedwho toopposing produce it, had beenparty, in
the of a thewaspossession witness who and thestand,upon

had often the deed,witness testified that he andperused ever
the inthat included in it.supposed premises question were But

heon cross-examination he said that could not arecollect single
course in thestated and hedeed, that did not know, but thought
the were embraced in it.premises circuit disre­judgeThe.

the the Court,butgarded on a motiontestimony, for aSupreme
heldtrial,new that the should have to thegonetestimony jury,

intimations that toought believe thestrongwith thatthey prem­
ises ifdeed; since,included in the not,were thewerethey plain­
tiff, couldit, was;factby producing show with how thecertainty
and that the deed inits non-production, being court, was very

theevidencestrong presumptive against plaintiff.
The berule to from the authoritiesextracted towould appear
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theinthe or bethis,be that where hooks are shown topapers
of theirof the buthands no evidence is givenopposing party,

asto isthe refusal them not to becontents, regardedproduce
whatevidence if wouldthat, proveprima produced, theyfacie

a caseInthe for them contain. suchcalling alleges theyparty
where,is their Butthere no as to contents.legal presumption
orand is shown ad-them,after notice refusal to and itproduce

that and secon-mitted are under the control of thethey party,
evidence is and such evidence is vaguedary given, imperfect,

uncertain, be madeand intendment and is toevery presumption
the theall doubtwho removeagainst might producingparty by

evidence.higher
the on theBefore can be madeany againstpresumption party

theofof refusal to and thehavingground possessionproduce,
asof contents,books or some evidence theirgeneralpapers, ap-

the case,to must be given.plicable
the ofin this case consisted in additionThe alleged usury

thenotes for debt and plain-to a ofgiven $1800; upon$200
the re-that the notes too defendantwere large,tiff’s objecting

“there is in.”is our account and other deal —all putplied,
to raisethis not be such as aNow, although evidence might

athe or to make outdefendant, primapresumption againstlegal
thehooks,that the if aidcase would plaintiff,produced, yetfade
to theevidence,think that after such and notice topartywe

to be the controlthe which under ofbooks, appearedproduce
asdefendants, infer,the and a matter ofwouldmightthe jury

the not aid the defence.the of booksfact, productionthat would
the mind inbe the effect consideringnatural uponwouldSuch

evidence; mustof the courtand as matterunless, law, saysuch
the must bedrawn,shall not be rulingsuch an inferencethat

that theythesustained; for it jury mighttellingwas simply
natural fromainference,a was consequencewhichnegativedraw

in all haveand would drawnfact,the which probability they
the to that effect. "Weareintimation from courtwithout any

thatlaw,of nor do the authorities theof no rule showaware
ofnot take such a course. the doctrineUponmightjury Clifton
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v. The seemStates,United it that the court havemightwould
instructed the that a arose in favor ofjury legal presumption
the but that not theplaintiff; is as thisbyquestion presented

thecase, and did not to that extent. Soruling go far, however,
as the court in the thatwent instructions think thewegiven,
authorities sustain the and thewill that de-generally ruling,
fendants nohave of It acause is not casegood complaint.
destitute of and doesevidence, not fall the rule in suchwithin
cases. The had of thethat the notes hadplaintiff shown payee
said in effect that notes,his account included in the and itwas

for;this thataccount called and if the bookswas was would
thehave aided doubtdefendants, no have beenthey would pro-

duced.
—toWith the other to theregard instructions thatgiven jury

it not for the orwas to make a demandnecessary plaintiff prove
—before suit in to theorder recover correct.brought, wasruling

The defendants had in their possession whichmoney rightfully
to the theirbelonged obtained,whichplaintiff, illegally.intestate

and which was suchIn cases awithheld. demandwrongfully
before is notsuit necessary.

rule thatIt is a on thegeneral common counts nomoney
of demand is and the ofspecial service theproof any necessary,

ais deemed demand. To this rule therewrit are inexceptions
to and butfactors, there isregard agents attorneys; no excep­

the beention has received.where Dill v.money illegally Ware­
438;ham, 505;7 Met. Hunt v. 15 Pick.Nevers, Wiggin v.

H.Foss, 4 N. 294.
the whole, of that theUpon we are beopinion rulings may

and that there should besustained,
Judgment theon verdict.

7von. xxxiv.


