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then satisfied, when, doubtless, the amount of the estate looked
larger than it now does, that $600 was a proper allowance, and
it seems to us a liberal allowance. The instances are very rare
where the debts of an estate are not found to be larger than was
expected ; and the allowance, which seemed reasonable when
made, must often seem disproportionate when it is seen that it
is taken from the pockets of creditors. Nothing has occurred
since the original allowance was made to show that the wants of
_the widow are greater or the ability of the estate greater than
at that time. The decree appealed from is reversed, and a fur-
ther allowance denied.

The case does not seem to be one which calls for the allowance
of costs, and the decree will be without costs.

Dickey ». LiveErMoRE..

Tt is no defence to a scire fucias upon a recognizance entered into by the appel-
lant to the adverse party, upon an appeal from the judgment of a justice of
the peace in a civil suit, that the recognizance was taken with one surety
only, it appearing that the parties agreed that it should be so taken.

Nor is it a ground of defence to such scire facias, that after the appeal was en-
tered in the Court of Common Pleas, the parties made an agreement in writ-
ing to refer the action, and have it dismissed from the docket of the court, it
appearing that the agreement was not filed with the clerk until after two con-
tinuances of the cause in that court, and & trial by jury and verdiet returned
subsequent to the making of the agreement,. )

Sorre FACIAs against the defendant as surety of David Child,
upon a recognizance entered into uwpon an appeal taken by said
Child from a judgment rendered by Lewis R. Morris, Esq., a
justice of the peace, in an action wherein the now plaintiff
was plaintiff against said Child, defendant. Plea, not liable.
The facts sufficiently appear in the opinion of the court. Itwas
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agreed by the parties that such judgment should be entered in
the case as this court might direct.

Dickey, pro se.

Livermore, pro se.

SawyER, J.* The plaintiff in this action, having obtained a
Jjudgment before a justice of the peace in a suit in which he was,
- plaintiff against David Child, agreed that the defendant in that
action, Child, might have his appeal from the judgment wupon
entering into recognizance with one surety only, and the recog-
nizance was accordingly entered into by Child, as principal, and
the defendant in this action as his surety. The appellant en-
tered his appeal at the April term, 1850, of the Court of Com-
mon Pleas, in which court a trial was had at the Qctober term,
1851. A verdict was returned for the plaintiff and judgment
rendered on the verdict. Upon the judgment, execution was
issued, which has been returned unsatisfied ; the officer return-
ing thercon that no goods of the execution debtor could be found
on which to obtain satisfaction; and the suit is now brought
against the surety upon the recognizance, to recover the amount
which he became liable to pay thereon.

At the April term, 1850, of the Court of Common Pleas, an
agreement was made in writing between the plaintiff and this
defendant — then acting as the attorney of the appellant, the de-
fendant in the original action — that that action should be refer-
red to Mr. Felton, with power %o award costs, and that the action

" should be taken out of court, and neither party entered therein
upon the docket. But the agreement was not filed with the
clerk until the 18th of October, 1851, after the verdict had
been returned.

The agreement was one which, if made in court and filed with
the clerk, as an agreement made in ferm time, might and would

*Perrry, C. J., did not sit.
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have been enforced by the court, and the action would have been
referred and dismissed from the docket accordingly. If, however,
the parties chose to lie by and take their chance of a verdict in
the Common Pleas, instead of putting the agreement on file and
moving the court to dispose of the action in conformity with it,
that court could not-properly have enforced it at a subsequent
term, after verdict; and this court cannot consider it as now
having any validity to affect the disposition of the cause. It is to
be considered as having been waived by the defendant in that
action, and it is very clear that it is not competent for the de-
fendant in this to set it up for the purpose of avoiding his lia-
bility on the recognizance. It is to be understood from the case
that the recognizance was such in its terms ag the statute re-
quires the appellant to give to the adverse party, upon appealing
from the judgment of a justice of the peace in a civil cause;
namely, a recognizance in the sum of twenty dollars, conditioned
that the appellant shall pay such costs as may be adjudged
against him. It is competent for the appellee, for whose benefit
the recognizance in such case is given, to waive the right to
require two sureties. In Farnum v. Davis § als., decided in
Merrimack county, 82 N. H. 802, it was held by this court
that the exception that such recognizance was with but one
surety, was not a jurisdictional exception, but was one merely to
the form of the proceedings in bringing the cause before the
appellate court ; that if the change in the phraseology of the
statute, at the revision in 1848, from the words, ¢ sufficient
surety or sureties,” to “sufficient sureties,” is such a change as
to warrant the construction that the statute now requires more
than one surety, as would seem by several decisions to have
become the settled doctrine, Sandborne v. Pierce, Rockingham
eounty, July term, 1847 ; Gilman v. Bartleit, Hillsborough
county, July term, 1848 ; still the statute requirement was one
which could be waived by the appellee ; that it was designed
only to give him good security for his costs, and was not founded
upon any principle of public policy that would forbid its being
waived ; and that, though it might not be dispensed with, except
VOL. XXXIV. 14
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with his consent, it could be waived by him. Such waiver in
that case wag held to be implied by the fact that the appeal had
been entered and continued, upon an appearance by the appel-
lee, without exception by him. A motion was made by him to
dismiss the appeal, after the appearance and continuance, on the
ground that the recognizance was with ome surety only; and
the motion was denied, on the ground that the objection was
waived. If, then, it may be waived by the appellee by his neg-
lecting to take advantage of it seasonably, a fortiors, it may be
waived by his express agreement to that effect. The testimony
of Morris, that the party expressly agreed to waive it, was
therefore competent. The execution recovered by the plaintiff -
upon the appeal is to be supposed to have been issued upon a
jadgment for costs as well as debt. These costs not having been
paid, and the return upon the execution showing that there are
no goods of the debtor from which to obtain satisfaction, there
has clearly been a breach of the condition of the recoguizance,
and the plaintiff is entitled to maintain this action thereon, and,
according to the provision of the case, there must be
Judgment for the plaintif.

WeeBer v. MerriL & o.

If one tenant in common sue alone in trespass, qu. cl, and the defendant, in-
stead of pleading the nonjoinder of the other tenant in abatement, plead to
the action, the plaintiff will recover for his share of the damages.

A verdict may be lawfully returned on Sunday, if the cause have been commis-
ted to the jury before that day.

TRESPASS, quare clausum, and for cutting and carrying away
a pine tree, of the value of twenty-five dollars. Plea, the gen-
eral issue.




