
1856.TERM,JULY 199

v. Livermore.Dickey

the amount of the estate lookeddoubtless,satisfied, when,then
$600 allowance,a andthan it that wasdoes, propernowlarger

The instances are rarea liberalit seems to us allowance. very
to bean are not found thanlargerthe of estate waswhere debts

seemed reasonablewhich whenallowance,theandexpected;
it is seen that itwhenmade, often seemmust disproportionate

of creditors. has occurredNothingis from thetaken pockets
to thatwas show the wants ofthe allowance madesince original

of the estate thanor the greaterthe are greater abilitywidow
from is fur-reversed,time. The decree and aat that appealed

denied.ther allowance
to onedoes not seem be which calls for theThe case allowance

be without costs.of and the decree willcosts,

Dickey v. Livermore.

recognizancea entered into theto a scireno defenceIt is upon by appel-facias
judgment justicean from the aof ofto the adverse appeallant party, upon

recognizancea that was taken with onein civil thesuit,the suretypeace
agreed it sothat should he taken.appearingit that the partiesonly,

after thescire that was en-defence to suchgroundit a of appealNor is facias,
agreementmadethe an in writ-Common Pleas,the ofin Court partiestered

dismissed the docket the itand have it from ofaction, court,refer theing to
agreement filed with the clerk until afterwas not two con-that theappearing

jurya trial andin that and verdict returnedthe cause court,tinuances of by
making agreement.thethe oftosubsequent

the Child,defendant as of Davidagainst suretyFaciasScire

takeninto an saidappealentered bya uponupon recognizance
aLewis R. Morris,rendered 'Esq.,from a byChild judgment

thean action whereinthe in now plaintiffof peace,justice
Child, defendant. not liable.Plea,saidagainstwas plaintiff

of the court. Itin the wassufficiently opinionThe facts appear
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the that such entered inagreed by should beparties judgment
casethe as courtthis direct.might'

Dickey,se.pro

se.proLivermore^

TheSawyer, J.* in thisplaintiff action, obtained ahaving
abefore of the in a suit in hejudgment justice peace which was.
David Child, that the inplaintiff against defendant thatagreed

action, Child, have hismight from theappeal uponjudgment
into oneentering recognizance with and theonly, recog-surety

nizance was entered into Child, as andaccordingly by principal,
the defendant in this asaction his The en-appellantsurety.

attered his the of theterm, of Com-appeal 1850, CourtApril
Pleas, in court trial atmon which a was had the October term,

A1851. verdict was returned for the andplaintiff judgment
rendered on the verdict. the executionUpon wasjudgment,

;issued, which has been returned theunsatisfied officer return-
thereon that of the debtor beexecution could foundgoodsnoing

satisfaction;which toon obtain and the suit is now brought
the the to recover the amountuponagainst surety recognizance,

he liablebecame to thereon.which pay
the term, 1850,At of the ofCourt Common anApril Pleas,

made inwas the andwriting thisagreement, plaintiffbetween
—defendant then as the the the de-acting of appellant,attorney

—fendant in the action that refer-original that action should be
to Mr. with to and that the actionFelton, costs,red power award

ofbe taken out and neither entered thereincourt,should party
Butthe the not filed with thedocket. wasagreementupon

October,until the 13th of after the had1851,clerk verdict
returned.been

was one if made in court and filedwhich,The withagreement
the as an made inclerk, agreement time,term andmight would

* did sit-.Perley, O. notJ.,
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laave been enforced the and thecourt, action have beenwouldby
referred and dismissed from the docket however,If,accordingly.
the tochose lie and take their chance ofparties a verdict inby
the Common instead of thePleas, on file andagreementputting

the court to of the action inmoving it,dispose conformity with
■that court could not enforced ithave at aproperly subsequent

term, verdict;after and this court cannot consider it as now
to affecthaving the of theany cause. It isvalidity disposition to

be considered as been thewaivedhaving by defendant in that
and it isaction, clear that it is notvery for the de­competent

fendant in this to set it for the ofup hispurpose lia­avoiding
theon It is to bebility recognizance. understood from the case

that the was such in itsrecognizance terms as the statute re­
the to to thequires appellant adversegive party, upon appealing

thefrom of a of thejustice injudgment cause;apeace civil
a in the sum ofnamely, recognizance dollars, conditionedtwenty

that the shall suchappellant costs aspay bemay adjudged
him. It isagainst for the forcompetent appellee, whose benefit

the in suchrecognizance case is togiven, thewaive toright
sureties. Inrequire two Farnum v. Davis als., decided in&

Merrimack 32county, N. H. it held302, was this courtby
that the that suchexception recognizance butwas with one

not awassurety, butjurisdictional exception, onewas tomerely
the form of the in the causeproceedings bringing before the

court; that if the in theappellate change of thephraseology
“statute, at the revision in from the1843, words, sufficient

“or tosureties,” sufficient issureties,” such asurety aschange
to thewarrant construction that the statute now morerequires
than one as seem severalsurety, would decisions toby have
become the settled doctrine, Sandborne v. Pierce, Rockingham

;term, 1847­ v.county, July Gilman Bartlett, Hillsborough
;1848 still the statuteterm,county, July requirement onewas

could bewhich waived the that itby appellee; designedwas
to him for costs,his andonly give good security not foundedwas

of thatanyupon principle would forbid itspublic policy being
; that,andwaived it not bethough might with,dispensed except
VOL. 14xxxiv.
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v. Merrill.Webber

him. Such init could be waived waiverconsent,his bywith
that the hadbe the factheld to implied appealthat case was by

an thecontinued,and appel-entered upon appearance bybeen
him. A motion made himwas toby bywithoutlee, exception

the and thecontinuance,after onthe appearancedismiss appeal,
one andthe was withthat recognizance surety only;ground

on the that thedenied, ground objectionmotion wasthe was
thebe his neg-it waivedIf, then, may by appellee bywaived.

ait befortiori,of itseasonably,to take advantage maylecting
to effect. Thethathis agreement testimonyexpressbywaived

tothe wasit,that waiveMorris, expressly agreedpartyof
theThe execution recovered by plaintifftherefore competent.

been issuedto have ato be uponthe is supposedappealupon
These costs not beenas debt. havingcosts as wellforjudgment

that there arethe execution showingthe returnand uponpaid,
satisfaction,obtain theretofrom whichof the debtorno goods

of the recognizance,of the conditiona breachhas beenclearly
this actionmaintain thereon, and,toentitledisand the plaintiff
there must becase,theofthetoaccording provision

theJudgment for flaintiff.

&Merrill a.v.Webber

cl.,qu. and thein in-sue alone defendant,in common trespass,tenantIf one
tenant innonjoinder of the other toabatement, pleadthepleadingofstead

damages.his share of therecover forwilltheaction, plaintiffthe

if the cause have been commit-returned on Sunday,be lawfullymayA verdict
thatjury before day.thetoted

clausum, and for andcutting carrying awayTrespass, quare
dollars. thePlea,of gen-twenty-fiveof the valuetree,a pine

issue.eral


