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instructionsassent of the and no togivenwereprivateparties,
the jury.

that convenient for theThe circumstance it was not counsel
till the canended,of the defendants to attend cause was be no

thefor verdict.ground disturbing
to the onThe cause been committedhaving jury Saturday,

the returned on if theverdict be wereSunday,wellmight jury
;15 Johns. 119­Osborne,unable to before. v.Hoghtalingagree

179; 415 Heller v. Strob. 586.Butler v. Johns. English,Kelsey, ­
theon verdict.Judgment

&Mitchell als. v. Holderness.

1855,July, remodelling judiciary, all pendingthe act of the mattersUnder
requiring reference,highwaysrelative to and ain the Common Pleas must be

commissioners,county specialthe unless there be somereferred to statute to
contrary.the

for a in the ofPetition towns Holderness andhighway
across the river.PemigewassettBridgewater,

theThis case referred to road commissioners forwas Grafton
Pleas,the term of the Court of 1852.at CommonMaycounty,

and anotified,duly hearingAll were was appointedparties
atJune which time and the re-Holderness, 23,1852,at place

the from timeand wasmet, hearing adjournedspective parties
anduntil the closed1853,to time when wasAugust, hearing

be laidfor decided to out.the highway prayed
situ-isat its terminus inwestern Bridgewater,The highway,

and evidencethe line of the ofnear town Plymouth;ated very
the to that wouldoffered at showhearing, tending Plymouthwas

ofchairmanbenefitted its construction. Thebybe considerably
afterbecome suchthe board a resident of havingPlymouth,was



GRAFTON.210

Mitchell v. Holderness.

the first andhearing, before 1853, theAugust, when hearing
was closed. Prior to the ofcommencement the in Au-hearing
gust, 1853, the town of Holderness to the chairman sit-objected

in theting case, because he then resided in aPlymouth, town
in the of Holderness, and,vicinity as was wouldalleged, .be

benefittedgreatly the road and liableby for, statuteprayed by
to contribute to its construction.

But as had not beenPlymouth notified, and not awas party
to this thehearing, was overruled.objection

After the closed,was and thehearing commissioners had made
theirknown decision to out the the of Holdernesslay road, towns

and submittedBridgewater the notice in to thefollowing writing
“toboard, wit.: The towns of Holderness and nowBridgewater

move the road commissioners for the of tocounty Grafton, whom
was referred the of George W. Mitchell andpetition others for
a in said andtowns, who have laid out thehighway same over
Pemigewassett saidriver, towns,within that the oftown Ply-
mouth be ordered to contributeby a of theyou ex-proportion

ofpenses the anderecting aforesaid.bridge Saidhighway
towns of Holderness and thethat bur-Bridgewater allege whole
den of saidbuilding and is thanhighway bridge greater they

to bear, and thatought said oftown bePlymouth greatlywould
benefited said andby highway bridge.”

But inasmuch as the chairman was resident in andPlymouth,
to act in notice toincompetent orissuing any Plymouth, sitting

in thatupon any which be a thehearing town abovemight party,
motion was not but theentertained, andwere savedquestions
transferred for the consideration of the Court.Superior

The atCourt, the December A.term, D. cer-Superior 1854,
tified to the Court of Common Pleas an order that a commis-
sioner be as a themight substitute for saidappointed chairman
of the board.

At the term of the Court of Common A.May Pleas, D.
a1855, commissioner inwas of saidappointed place chairman,

in of saidpursuance order, and the recommitted.wasreport
The matter continued untilwas the 1856,A. D.term,January
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that Abeltoit madethe Pleas, appearof Common when was
ofthe boarda member ofhad beenLowe, Lebanon,of whoJr.,

1852,for the wdiichelectedcommissioners, yearroad originally
ofof out said highwayhad in favor theboard layingreported

removed1855,A. D.October,as the ofaforesaid, had, in month
ato beand had ceasedState,from said from saidandcounty

thata motionthereof; the submittedcitizen whereupon petitioners
Lowe,Abelheld as aforesaidcommissioner,the office of road by

theforof said boardwho a memberJr., was electedoriginally
bethat commissioner ap-be and a1852, vacant,declaredyear

removal of Lowetheto fill the occasionedpointed byvacancy
andoverruled,to motion wasaforesaid,as Thislaw.according
that; itthe and orderedto that wasruling exceptedpetitioners

trans-mentioned motion bethe said lastuponquestions arising
de-Court for theirferred and to the Judicialassigned Supreme

inthe; either to have of referringtermination privilegeparty
the record and said petition.toargument uponpast proceedings

for theHibbard, petitioners.
12, 22,The is 11 and Comp.motion based secs. chap.upon

isStat. The as to the of Plymouthpending liabilityquestion
54,to be determined the under sec.board, 8,old Comp.by chap.

Statutes. The is stillproceeding uncompleted.
as the of de-It can make no difference to effect the former

in this case that the occasioned onecision there vacancy was by
interested; 138,of the sec.commissioners 6, Comp.becoming p.

; Laws;Statutes 1853, 1422,Act of whilechap. Pamphlet
here it the one them. Inoccasioned removal of ofwas by
both cases the be the sameis to filled in substantiallyvacancy
manner.

theNor is this case affected the act 1855,of remodelingby
inthe clauseotherwise,itHowever be savingwouldjudiciary.

Burr.its here. 1the sectionthirty-seventh operationprevents
342-8;474; ;6 Brookline,Dane 30­ Loker 13 Pick. Haynesv.

;2Jenks, Manufacturingv. Pick. Snell173-7­ v. Bridgewater
24 Pick. 298.Co., 296, 297,
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for theQuincy, towns.
The duties of out and the con-laying expensesapportioning

stitute one entire and beto performedinseparable proceeding,
the same men. The statute but oneby report lay-contemplates
out the the dutiesroad and the Ifing apportioning damages.

are bethere must tobe several distinctseparable, signedreports
the as the can-by to Onepersons acting separate parts. person

not sanction his nota in he con-report whichby proceeding was
sulted.

If the duties of out and are sep-laying apportioning damages
thearable, then out been is notherehavinglaying completed,

unfinished 1852;business inbefore the board of no vacancy
their board to be filled.

The secs.Statutes, 10, 11, to fill aComp. give onlypower
for the current and no to fill a invacancy year, power vacancy

the board of term of at the term1852, whose office expired
theirwhen successors were qualified.
the act the 14,1855,By remodeling Julyjudiciary, approved

all the of the refer-board of topower commissioners, whom was
red the revoked, and theoriginal petition, were proceedings

unfinished could not bewhich were completed.

Eastman, J. The in this case made at the Janu-ruling was
term of the Common the actary Pleas, 1856, before judiciary

had1855 taken fullof effect the ofelection commis-by county
sioners, and its correctness must therefore be tested the lawby

thenit stood.as
1,sec. 20, Rev. is made theBy chap. Stat., forprovision

choice of three road forcommissioners eachannually county,
and also for the choice of other officers. Stat.,county Comp.

21, sec. 1.chap.
The tenth section of the same that suchchapter provides any

officer bemay removed from theoffice of the Court ofjusticesby
PleasCommon of the for official and thecounty, misconduct,

declaredoffice vacant. And that if chosen orany person ap-
to either of said offices topointed declines removes fromaccept,
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the shallinsane,becomes saiddies, justicesorcounty, resigns,
declare thatthe inoffice And section elevenvacant. provides,

commissioner,case of aany said shallvacancy justices appoint
duties,who shall be the beand shall allsworn, perform subject

to all the be entitled to all theand andliabilities,requirements
and emoluments of such vacant office.privileges

It is also that the8, 50, Stat.,sec. Rev.provided chap.by
road in as to allcommissioners shall office,continue proceedings
commenced or before until the same shall be com-them,pending

unless the thepleted, court, shown,for cause shall refergood
same to the road commissioners the timefor being.

In Palmer v. 2 it144,Foster held that aConway, was where
exists in a commissioners,board of road there is no au-vacancy

in the members to the dutiesthority entrust-remaining discharge
ed to the board. That decision thewas placed upon ground
that there forno thatwas two commissionersnecessity holding

act in case of a as the variousmight statutesvacancy, provided
for the of in allfilling Woods,vacancies cases. J., who deliv-
ered the of the court in that case, after theopinion examining
several statutes the thatupon says issubject, ample provision
made for and all vacancies that occurfilling any themay during

of before board.pendency any proceeding any
So far as the constitution of the board of road commissioners

is to be that case was theregarded, withparallel bothpresent;
boards of onebeing composed commissioner, elected theby peo-

and one the court. Andple, by theappointed although point
there decided unlikewas the one here, still thepresented de-
cision be as an formay regarded the of aauthority appointment
commissioner to fill the to the motion of thevacancy, agreeably
petitioners.

This was referred to the board of roadpetition regularly com­
missioners in 1852. obtained of the caseThey andjurisdiction

act;to but before theirproceeded completing oneproceedings,
of their number became andinterested, another was appointed
to take his This it has been decided could beplace. done.legally
Mitchell 9 ;v. Foster 523­ andHolderness, that underboard, the
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of the to continue incited,section statute we havewhich were
themtill the beforeoffice commenced orproceedings pending

beshould completed.
the as hadBefore, however, complet-board thus constituted

theed their in the Mr. one of boardcase, Lowe,proceedings
;from the the andremoved and Stateelected,originally county

of bethe the that the office declaredmotionupon petitioners
a refused toand substitute the court belowappointed,vacant
make the theand And think wasweappointment. rulingproceed

The two author-commissionerswrong. remaining were legally
ized act in the in the beforeto connection with otherpremises

atremoval, as much so as if had both been chosen anhis they
annual The of the third the courtelection. wasappointment by

statute,in of the and commission asmade his waspursuance
the extent to it that associates.valid to which went as of his

unfinishedLowe,And Mr. removed from the Statehaving while
board,the the ofbusiness before it becamewas pending duty

thethe Common Pleas to the office and to fillvacant,pronounce
under the statute.vacancy

com-that was a board ofSince, however, made,ruling county
1855,missioners been the act of wehave chosen under to whom

this case be referred. act to con-think should That would seem
thethat all matters before tocourt,template relating highways,

reference,a shall be referred to the com-requirewhich county
there be of themissioners, unless shall found some provision

the reference. And it held atstatute otherwise wascontrolling
that commis-session in a of roadthe recent Rockingham report

should be commit-taken,valid weresioners to which exceptions
commissioners,the instead of recommittedbeingted to county

the former board.to
an be made so as to fill thenow boardShould appointment up

one of the number would have ofof 1852, only knowledgeany
of theand a full meritscase,the investigation would necessarily

to be do not understand that because a boardhad. We ofhave
tohave decided out a and thenroad,road commissioners pro-lay

shalltheceed to whether townsinvestigate question adjoining
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a of the that not on further inves-defray part expense, maythey
the road. Thereconsider their intention totigation original lay

statute but one and in establishingcontemplates report judgment
their;a the forand until that is made to courthighway report

the it thinkaction, commissioners if theymay change proper.
theUntil is made and and enteredreport judgmentaccepted,

thethereon, road not out as to become ais laid so highway
established law.by

In thethe case court have neverpresent accepted any report.
The board of 1852 to the so far asproceeded investigate subject
to out;decide that in their the road should be laid butjudgment

furtheron consideration that beendecision havemight changed
itthem before their Thisby would have beenmaking report.

do;for them to and to thecompetent whatever boardperfectly
case be the ofmay referred,now whole mustsubject necessity
be under their control.

The of the butcourt was the case com-ruling must bewrong,
mitted to the commissioners.county

Wiggin.v.Whiton

auditor,a has been an and parties,Where cause referred to one of the after due
notice, neglects bywholly appear,to either attorney,himself or and the

facts,reports judgment againstwillauditor the be rendered the party guilty
neglect, contrary.of such unless he show cause to the

personal party requiredBut the of the iswhere attendance before auditor,the
interrogatories, produceto answer or he is called on to books and papers, a

special requiredwhat must servednotice of is be on him a sufficient time
hearing; guiltythe he will be of a neglectbefore otherwise not or refusal

under the statute.

an auditor,action referred to andThis was the auditor made
due notice to the thatreport that, having given heparties would


