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in somebeen excep-effect has ever it must havebeen allowed,
tbe contractis,rule thatcase,tional since tbe by paymentordinary

thoseinandofficio,is and thenceforthwholly discharged, functus
it isreissued,benotecases it held that a maywhere has been

of the old.thanrather a revivalregarded as a contractnew
made,a contract wasnewAnd the that ifcorrect,wascharge

recovercannotit theto be anddeclaredought upon, plaintiff
old. Therethe maya a uponcontract in declarationupon new

ofbe the case newsome the rule in prom-toexceptions general
fallsises the caselimitations,under the of but presentstatute

within none of them.
verdict.on theJudgment

v. Kennison.Walker

litigation indemnity givenprogress securitythe a or is under theWhere in of
if,statute, mayprovisions permit changed, by soof the the court it to be

doing, rights prejudiced.no will be
bail,On trial of which thethe a cause in the defendant was held to he moved

bail, mightchange person originally becourt to the so the taken athat
plaintiff objection responsibilitywitness. The made no new bailto the of the

offered, grantbut the ruled that thecourt it was not within their todiscretion
— Held, rulingthat themotion. was erroneous.

jurors placeAffidavits of are takenot admissible to show the consultations that
motives,jury-room,in a theprinciples uponor the inducements whichor

joinedjury founded or in a verdict.
jury tryThe of isformation the that a cause is and with-to under the direction

in presiding judge.the discretion of the

a the Com-Trespass, from tobrought by appeal magistrate
mon Pleas. The the de-writ servedoriginal was by arresting

to hisfendant, his Ezra becomefather, Kennison,who procured
his thename on back thebail, of writ.by indorsing
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the trial the offered of saiddefendant the EzraUpon wife
Kennison as a towitness, the on thewhom objectedplaintiff

of herground interest,husband’s and the court excluded the
The thendefendant moved the court for totestimony. leave

bail,substitute and to thenew bail sohave present discharged,
that cause,he could in the and offered in his stead a mantestify
to or to the nowhom whose madeplaintiffresponsibility objec-
tion. The defendant contended that it thefor courtwas proper
in ;their todiscretion this motion but the heldcourt oth-grant

theerwise, and defendant excepted. The returned a ver-jury
dict for the the defendant to set asideplaintiff, which moved

the Theabove stated. defendant alsoupon moved togrounds
set verdict,aside the the that the coun-groundupon plaintiff’s
sel an unfair and course in one of thepursued improper getting

aside,the set and in stead ahis tales-jurors regularupon panel
man substituted, to the that theby representing presiding judge

the an in thewas witnessjuryman regularupon panel important
cause thefor insists,heplaintiff, representations,which were

theto fact. because one ofAlso, thecontrary who wasjurors,
called talesman to theas a madecause, certaintry misrepresent-
ations to the rest of the the of oneconcerning testimonyjury,
Thomas theothers,and (witnesses in to theupon trial,) regard
Christian of onename and as to theScates, personal knowledge
of said said Scates,juror concerning which misrepresentations,

contended,he had an influence the andverdict,important upon
induced a find theof the to forportion jury plaintiff.

And it ordered that the the fore-was questions uponarising
case be transferred to this court for determination.going

K. A.Cf. for theBingham, plaintiff.

for the defendant.Benton,

in the bail toEastman, J. The court erred not permitting
bail could tes-be so that the taken aschanged person originally

2Fitts, 1,In Fosteras a in the cause. Kendall v.witnesstify
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securitiestoState,it was decided to the in this allowbe practice
to bewrits,ofto the servicerequired statute asby preliminary

can bein of the no injurythechanged litigation, whereprogress
it. And indone to the substantialand requiresparties, justice

thethat a bond toit held that newcase, which waswas replevin,
the on thesheriff be so as to enable surety originalmight given,

to be abond used as witness.
in the an isindemnity given byofWhere, litigation,progress

costs,for or onunder the order of the court asa securityparty
whom thethe theof some laches on of uponaccount personpart

the of theprivateis themade,order becomes propertysecurity
to it.and the not interfereindemnified, court changewillparty

byas isBut the or is such requiredindemnitywhere security
it is thecourt;it direction the andstatute, is under the of

if,uniform to a to that security, bypractice permit party change
no are to beso doing, rights prejudiced.

Kendall v. Fitts.This case is the same in as that ofprinciple
theis for the costs thatbond an notA replevin indemnity, only

defendant in but for to therecover, damagesreplevin may
of bail is noof the Thevalue liabilityproperty replevined.
the debt andfor in event heno is chai'geable beyondgreater,

a surrender of hisand often relieve himselfcosts, by prin-may
thatBoth stand the same of indemnitiescipal. ground;upon

a overand the court exercise controlstatute,by mayprescribed
the inboth; and so as can that is nosee security waylong they

not defeatedthe of the is permittinglawdesign byimpaired,
the change.

business it is no uncommon for theIn the haste of thingdoing
a action maywitness, testimony chieflywhoseupon party’svery

bail;become and notbond,a a orwrit, signto endorsedepend,
a in cases oftentimesto such would work greatchangepermit

injury.
shall bethat the sureties equallyis takenCare newalways

here that noitformer,the and wasappears objectionwithgood
the bail offered. Theof thattaken to the wasresponsibility

to thethat had no discretion grantdecidedcourt, however, they
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motion; the verdictand therein andwe think were wrong,they
must be set aside on that this the defendantaccount. errorBy

of the of thewas witness.deprived testimony
inWith in the first thethis toview regard question presented

case, is,it to Itbecomes consider the others. how­unnecessary
admissibleever, settled that the are notaffidavits of jurorswell

to the andshow consultation that took in theplace jury-room,
the amotives, inducements, or jurywhichprinciples, upon

116;founded or in a verdict. N. H.joined Stevens,v. 4Tyler ­
Hannum v. 311;19 Pick.Belehertown, McEwen,Brownell v.

367;5 Denio 281;Jackson v. 2 T. R. Folsom v.Williamson,
5Brown, Foster 114.

In our the offormation the that is toalso,practice, tryjury
the cause is under the direction and thethe discretion ofwithin

andpresiding that he thinkjudge; any changes may proper
to make in such formation bewill no cause of theasidesetting
verdict, so as it shall that the thelong appear by whomjury
cause was decided fairwas and This re-matter wasimpartial.

considered incently in Walker,Strafford Austin v. andcounty,
the question was there settled as stated.

If any shouldimposition be the court inpractised theupon
formation of a it bemight cause forjury, good sum-inflicting
mary thepunishment andupon guilty forparty, perhaps setting
aside a verdict otherwise unexceptionable.

The further consideration of these however, becomesquestions,
inasmuch theas verdict must be set theunnecessary, aside upon

first ground stated.
Verdict set aside.


