
MERRIMACK.328

v. Davis.Woods

A ministerial officer is in the service unless he shall actofprotected process
regularif the be on its face and do a want ofnot disclosemaliciously, process

jurisdiction, jurisdiction subjectwhenever andthere is theof matter; trespass
will not lie for issuingan regularlyact done under valid its face,onprocess,
from a of jurisdiction.court competent

regular privilegedThe arrest of a forms nofrom arrest,upon process person
generalto the rule.exception

the statute of in executingcollectors of warrantstaxes, theBy New-Hampshire,
to them directed thefor collection of are ofvested with thetaxes, powers

theconstables in service of process.

against awill not lie legalawho, virtue of warrant toTrespass collector, by
legalhim aarrests voter on the ofdirected, election theforday non-payment

althoughhisof such voter betax, statute from arrest on suchexempted by
day.

existingfrom arrest, whether at or is acommon lawExemption by statute,
privilege, and waivedbe the entitled to it.personal may by party

Trespass, assault and and falsebattery, imprisonment.
Tbe at the time theplaintiff, of annual March of themeeting

oftown was an ofHenniker, inhabitant said and entitledtown
to vote therein.

The adefendant was the collector and had tax ontaxes,of
his list said he butagainst demanded,which hadplaintiff, duly

had notwhich been and which the defendant apaid, had legal
towarrant collect. On ofthe second saidWednesday, day

March the defendant ofmeeting, arrested the virtueplaintiff by
andwarrant,said for the of in thetax,saidnon-payment entry

theof in the holden,which town was and de-building meeting
tained him aabout one hour and until said taxhalf, paidwas by
the friends the timeof said wasplaintiff. saidDuring plaintiff

thedetained,so citizens of said town were andvoting transacting
the business of said saidtown. thewasNothing by parties

said time the detained,was about saidduring plaintiff plaintiff’s
and a friend of said plaintiff was sent for thevoting, defend-by

at the said andant, afterplaintiff’s request, thewithconsulting
said said thetax,friend at of saidpaidplaintiff, request plaintiff.

opinionIf the court are of the that this action becan main-
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of it isfacts,tamed the statement thatabove agreedupon judg-
ment be the forfor andshall rendered two hisplaintiff dollars,
costs; the to recover cost.for defendantotherwise,

J. F. the contended thatforBriggs, plaintiff, fromexemption
;arrest extended to all civil that the collection of-process taxes

was civil and that was the-trespass proper forprocess, remedy
arrest a thelaw waswhereupon by plaintiff there­day exempted

2;sec.185,from. He cited Rev. Stat., 45,chap. secs.chap.
; 189;11;1 and Salkeld 78­ 1 PracticeTidd’s Pearce v. At­

324;13 Mass. v. 3wood, Broome,Swann ;1595­Burrows
;12Paddock,v. Johns. HubbardVan Vetchen 173­ v. Sanborn,

2 N. H. 468.

forFlint theBryant, defendant, maintained that exemp­$
tion arrest not intended to befrom extended towas the collection
of cited Scat., 48,and secs. 10taxes, 11;andComp. chap. that

not lie for the arrest of atrespass would privileged onperson
that theand ifregular wereprocess, plaintiff fromexempted

it aarrest was which was waived underprivilege, thepersonal
stated in thecircumstances case.agreed They cited Secoe v.

;18 1Bell, Willard,Johns. 52­ ;v. Wend. 32­Sperry Cameron
1190;2v. BlackstoneLightfoot, Wm. Tarleton v. Fisher, 2

2671; ;Sanborn,Hubbard v. N. H. 468­Day M’Neil,Fxparte
; 288;6 Mass. 3 Mass. Ab.,245­ Bacon’s ;65­ 5 Ire­Privilege,

331; Vt. 588; ;dell 5 11 8Mass. 11­—­14­ Wheaton 699.

J. the second section of theFowler, 185th ofBy chapter the
“Rev. Stat. of this it isState, that noprovided person entitled

to vote at shall be liabletown to arrestany meeting upon any
civil on the suchon which isday heldandprocess meeting

is,the raised the case before usonly question whether tres-by
lie a thewho,will on of a meet-against collector,pass townday

a thethereat,arrests voter for ofing, legal hisnon-payment
taxes.

It thatis a ageneral established,well ministerialprinciple,
22VOL. xxxiv.
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thein execution ofis whenever thereprocess,protected,officer
matter,of the unless he shall act mali­is subjectjurisdiction

isthe on itsif face and does not discloseregularciously, process
of and not lie for donethe will an actjurisdiction; trespasswant

itsvalid on from a courtface,under ofregularly issuingprocess
;Saracool 5v. 170­Boughton, Wendellcompetent jurisdiction.

Walrood, ;16 Wendell 514­ Thomas,Nichols v. 4 Mass.v.Parker
; ;8 512­ 6Gale, Bank232; Stubbs,v. Vt. v. Mass. 422­Pierson
;2 Conn. 10Peck, Shedd,v. 700­ Warner v. Johns.Ludington

138; 318­ ;10 Foster BlanchardLittle,v. v. Goss,Keniston­
H. 491.2 N.

of aarrest privilegedthe person upon regulardoes pro-Nor
to the rule.generalany exceptionformcess

als. it held671,v. Fisher thatDouglassTarleton wasIn & 2
not toliable an action forhis officer wasor trespasssheriffa

afor certificatedarresting abankrupt,false imprisonmentand
theinsolvent, in suchalthough casesdischarged partyor apeer,

J., hisButter,from arrest. in delivering opinionprivilegedwere
“ is,to sheriffs that iflaw as a sheriff hasgeneralThesays:

ofto the mandate the iscourt, he excused.in obedienceacted
the writ is he noterroneous,a isyet a tres­peer,arrestheIf
it. In the defendanttrespass, mustexecutingfor showpasser

that he does theexcuse, and writ.”by producingan
2 Wm. Black. itShaw, 1085, held thatv. wasCronleyIn

an officer forliedid not aagainst arresting writupontrespass
from itthe court issued,of which who was lawattorney byan

inJ.,Gould,from arrest. hisdelivering opinionprivileged
“ cannot take notice of and thereforesheriff privilege,Thesays:

pleaded.”beit must
2Goss, N. H. the491,v. where distinctionBlanchardIn

isand dis-irregular processerroneous considerablybetween
that not liedecided would thetrespass againstwasitcussed,

bethe to arrested on a writfor causing plaintiff where-defendant
the notclaimed,debt writ beenwas havingthanless $13.33in

could notthe be arrestedalthough plaintiff legally uponquashed,
writ.such
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Blackstone,In 2Lightfoot, 1190,Cameron v. Wm. it was
held that did lie an officer foragainstnot onetrespass arresting

arrest,atwho was tho time from beingprivileged returning from
J)eattendance C. J.,court. In noneGrey, says: ofupon the

books is there intimation of an action of trespass main-any being
tainable for such an arrest. So towith regard persons privileged
on other accounts. A divinepriest serviceperforming cannot be

;statute 50 ch.arrested and 1by 3, 5,Edward Richard 2, ch.
;16 but no action of everwas forbrought suchtrespass arrest.
“ So certificated,bankrupts, soldiers,when to a certain degree,

and other individuals, aremany from arrestprivileged actsby of
But inParliament. casesthough many the isprocess declared

void, in none has instance beenyet any produced of an action
of false Muchimprisonment being lessbrought. will it lie in

case,the thepresent where writ is not void, nor the arrest
but timed.”onlyillegal, improperly

Kimball and v. 3 N.In H.Moloney, 378, the courtWife
“ that married ladies areAdmitting fromsay: privileged arrest

itmesne is clear thatveryon process, trespass does not lie in
case.”such

3 183,Belk Term R. Ld.Broadbent,In v. ob­Mansfield
“: It is to that aincomprehensible sayserved shallperson be

a who actsconsidered under thetrespasser process of this
court.”

Benson, 4 631,v. Taunton theIn Sherwood court refused to
an for thein action of aescapeproceedings certificatedstay

in theexecution,taken released sheriffby on thebankrupt pro-
his certificate.ofduction

2 N. theEdson, court,v. H. while294,In Green recognizing
the officer not bound todoctrine that was thethe regard privilege

and notarrest,from therefore inliableof exemption fortrespass
a held that he was notyet liablearresting privileged person, for

departfor such afterprivileged personlettingan escape having
of and tosatisfied the incurprivilege, willingifhim,arrested the

of it.risk
11 Johns. theHogeborne, 433,& als.v. courtIn Ray recog-
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thatthe insame doctrine to an remarkingnize relation escape,
not bound the fact troverthe constable was to notice that- was

but if orarrest,from he chooses to notice it, neglectsprotected
is sotake a and can show that he privi-to privileged,person

And,it a defence in an action him.is good againstleged,
theit beare seems todecisions,there manyalthough conflicting

the liablethat officer is notdoctrine,established althoughbetter
forhe is liablefor a notin trespass arresting privileged person,

is not liablesuch arrestedand, having him,not person,arresting
to either tocase,him in he choosesif,escape,for permitting

is the ofthe and to incur■willingregard privilege, responsibility
and effectual.to be validits proving

2 H. it held thatSanborn, 468,v. N.In Hubbard was
Sabbath,of asbound to take notice thethe sheriff wasalthough

couldon no arrest on civilnon whichday juridieus, processa
not noticehe bound to take of an individ-made,be waslawfully

from arrest another andon thatday,ual’s trespassexemption
a sheriff anlie for arrestingnot againstdid exempted person.

to thecase similar where a voterpresent, beingwas legalThat
the of in thedayarrested on election hetownwas where was

toentitled vote.
otherC numerous decisions to theare same effectThere with

referred,to have on this ofquestionthose which we privilege,
basedseem to be on the theand all wherethat,they principle,

and the noteffective,is sheriff is to takeboundregularprocess
ofof claim from arrest is toa which theprivilegenotice personal
as he is notinasmuch vested with to andauthority judgeparty,

the of the be con-claim,validity maydetermine which properly
him theThe in so farjustifies arrest,tested. asprocess making

is and theconcerned,a thetrespasser ex-party claimingbeing
himselfmust avail of it before a tribunal toemption competent

Thisits be done a motion to thevalidity.determine may by
toto or in the case of returnabledischarge,court quash pro-

the isprocess returnable,and notcess, bywhere an application
tribunalto some torelief affordhaving jurisdiction it.)for

orsheriff othera aIf, officer,then, arresting privileged per-
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son, be not instandliable in does a collector of taxestrespass,
the same in? to beIt seems us there can no differenceposition
this respect.

the inBy collector,itstatute is thatexpressly provided every
the thecollection and inof taxes committed to him to collect,
service of his vested inshall have the lawwarrant, powers by
constables in the of continueservice civil shallwhichprocess,
until all the taxes for of;in his list are collected and goodswant
and chattels takewhereon to he is authorized tomake distress
the taxof theor tobody refusingany person neglecting pay
assessed thehim, and commit him 'toagainst common jail.

Stat.Comp. 124, 125.
The case finds that the tax oncollector,defendant was had a

his list theagainst of which had been demand-plaintiff, payment
ed and refused, and a forwarrant the collection of saidlegal
tax. It further finds thethat, virtue of that and forwarrantby

of that ontax, the defendant arrested thenon-payment plaintiff
the second of the annual thetown atday meeting, plaintiffwhich
was entitled vote,to at the theof but withoutplace meeting,
plaintiff’s his from orclaiming arrest, sayingexemption anything
about his to vote.right

Under these can the action ofcircumstances, present trespass
be maintained are? clear that it cannot. TheWe war-legal
rant under the defendant acted was manifestlywhich sufficient
to excuse fullhim from breach of the It inwasany peace.
force, and commanded for the anddefendant,the want of goods
chattels to the thedistress,whereon make to arrest forplaintiff

of his tax. The defendant acted under validnon-payment pro-
cess, and was under no to take notice of theobligation plaintiff’s

ofhad it been claimed. The thatvalidityprivilege, privilege
of aon the the arrestdaywhether wasdepended questions,

and theof a annuallegal whetheradjournment legal meeting,
thea voter at and adjournmentwas suchlegal meeting,plaintiff

not bound orthereof. These the collectorquestions quali-was
to and determine.fied adjudicate

arrest,that fromit is settled an exemptionwellBesides,
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is astatute, priv­commonat law or personalwhether existing by
v.it.entitled to Woodand thebe waivedilege, partymay by

11 Mass.; al.,Kinsman 588­ Brown v.al., 5 Vt. Getchell &&
; Cable193­ v.11; ; ;4 Dallas 3 Cases 84­ 3 Mass.107­ Johns.

; ;152­ 14 Mass. 443­ 3 Conn. 537.15 Johns.Cooper,
about thetheThe finds that saidnothingcase was partiesby

defendant, athis to and that thevote,or rightplaintiff’s voting
afterwho,the sent for a friend of theplaintiff’s request, plaintiff,

Itthe atconsultation the tax hispaid request.with plaintiff,
hisnot find the on the ofdoes that groundplaintiff objected

a or that he made claim ofvoter,as exemptionprivilege any
whether,from arrest on that account. It be doubtedwellmight

consideredthe not becircumstances,under these shouldplaintiff
himself voluntarilyhis and submittedas waivedhaving privilege

sub-andthe collector. A waiver voluntaryto of thecustody
nothere being allega-bemission thinkwe might fairly presumed,

thebytion to the in the statement of facts agreed uponcontrary
not after-the couldwaiver,If there such plaintiffwereparties.

if he other-unlawful, mightto the aswards object imprisonment
have donewise so.

cannot beofAs are of that an action trespasswe opinion
of this case,the under the circumstancesmaintained plaintiffby

bethere mustto the of theaccording agreement parties
theJudgment defendant.for

Dunklee.& v.PierceBurnham

drawn himan dated 9, 1853, upon byorder, PebruarydefendantThe accepted
“ to B.following Pleasetenor:S., of the paythein favor of plaintiffs,one

taking notesout theafter youthe Union house,the lease of$370,& onP.
or1853,amounting 1,and interest from$300, Pebruarytoagainst me,held

themtogive the leasebe so or tomuch,should upif thereabout that time,
offorgive them the thethen lease, purposethe notesafter I ;may pay you


