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ment thethat the rent the front door of housedemanded atwas
a convenient to asunset,time as it must beenbefore have work
forfeiture of the lease.

We demurrer,have not considered the cases of beingspecial
of inthat the is bad substance.opinion replication

the on the demurrer.Judgment for defendant

v.Shirley, Healds,Appellant, Appellees.

Upon testator, probate will,the death a legalof and before of the the title to
personalall the estate the in personof deceased becomes vested the named

executor, others,as legatees, will,as trustee for the creditors and under the
representativeand the only legal disposedhe is the byof estate of the will.

personThe named as executor has sufficient interest in the estate of a testator
give statute,him right, prosecuteto a under the claim andto an appeal from

judge probate, refusinga decree of the of to admit the will probate.to
allegationis sufficiently byHis interest set an heforth that is named as execu-

will,tor of the and interested therein.

Appeal.Probate At a court of forprobate Hillsborough
holden on the of October,secondcounty, 1855, anday instru-

ment, to be the and testamentlast will ofpurporting Daniel M.
late of in saidGoffstown, deceased,Shirley, county, was pre-

sented for Robert M. the executorprobate by Shirley, therein
named, and the and waspresent appellant, allowedduly and

in common form the ofproved one of theby subscrib-testimony
witnesses. on of theing Subsequently, petition appellees, Mary

J. Heald Heald,and were interestedEphraim who in said will,
the thereof reexamined,was andprobate an toupon attempt

the same in solemn aform, at court holdenprove probate on the
October, 1856,of said wasseventh will disallowed, andday de-

be of ascreed to void and no not beeneffect, having executed
thein and attested subscribedand threepresence credibleby

witnesses, as law.required by
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Robert1856,the theNovember,On fourth of appellant,day
anclaimedwill,M. named in said appealas executorShirley,

and filed inwill,and saidfrom the decree disallowingrejecting
therein settingfor thatthe office his purpose,probate petition

under theforth his of and his interest will.reasons appeal
inis theseinterestThe statement of theonly appellants’

“ and testa-: thewords is named executor to last willThat he
in saidGoffstown, county,ment of Daniel M. late ofShirley,

that heand therein.” He furtherdeceased, allegesinterested
andfeels himself the decree disallowing rejectingaggrieved by

deceased,saidsaid instrument as last and testament ofthe will
and claimstherefore an therefrom.appeal

at theThe taken in and enteredform, presentwas dueappeal
theCourt,term of the ap-Judicial where appelleesSupreme

dismissed,betheir moved that thecounsel, andpeared appealby
for astwo reasons assigned, follows:

“ of1. the to the claimingBecause judge probate,petition
is pos-the does not set forth or that the appellantshowappeal,

the decreeofsessed interest which be concluded byany may
in is saidfrom, nor he aggrieved bywhichappealed any way

decree.
the is of no interest or2. Because right. appellant possessed

be or in affected theconcluded, decree,which can way byany
he claimed anfrom which appeal.

N. Bell,C. S. for theClarke,Wm. Or. with whom was S.§•
appellees.

trust namedThe office of executor a one ofbeing byprivate
the not the he the office. Bac.testator, law, mayand refuse

9.Ad.,Ex. andAbr., E,
“ andexecutor,”that he is named isThe sets forth asappeal

it the com-;in this that was indefective will provedappearing
it does not set forth either theform,mon that that hadappellant

or had the courtbonds,the trust and given petitionedaccepted
be him. It not butthat administration does thatgranted appear

the trust. named as executorhe has renounced Simply being



TERM, 1857.JANUARY 409

Shirley v. Healds.

can then,him interest even ifSo,no whatever.give accepting
the to it,his couldortrust, willingness accept giveexpressing

nohim the shows such andinterest, interest,any showsappeal
of this courtno for the and shouldground be dis-jurisdiction

missed.
But if he thecontend, that trust andwe wasaccepted duly

the inexecutor, when commonprovedwill wasappointed form,
trust,or if he his to thewillingnesshas acceptshown that gives

him no such is theinterest as statute torequired entitleby him
to appeal.

In 6 N. H. the116,v. courtAllen,Bryant ainterpreted
“held,statute similar to the and Thatpresent any whoseperson

be affected and concluded therights may decree ofby a judge
of ah is entitled towithout take anprobate appeal, fromappeal
the decree.” true,The converse of this is also and he, who has

be concluded,no or claim inwhich wholeright may or in part,
the court,the decree of can notby probate appeal.

In case of a decree or theaffirming ofdenying avalidity will,
it to us clear that no one but an heir atseems of thelaw deceas-

the asor one named in will deviseeed, or legatee, or their rep-
resentatives, has such an or isinterest, of suchpossessed a right

can be or concluded decree,as affected theby and thus entitle
him claim anto The in this case is notappeal. appellant included

most,these Hisin of classes. atinterest, theany only is that
of a mere it doesexecutor, (and not fromappear the appeal

he has But the interest athat of merethat.) executor can not
the decreebe concluded by from, for heappealed has none.

in the of deceased,An executor stands theplace tosimply carry
ofin execution the intentions the deceased,out and relativeput

As Coke Co. An88,to his (9 executorproperty. says, B,)
another,the in the of as to debts, &c.,hath goods right pay and

the residue of the deceased’s into distribute accord-property
He can nonehis desires. of theance appropriatewith property

to use. He noof the deceased his has inown hisproperty office
loss,nor he be liable to ifof of it.executor, deprivedwill All

isreceives from the estate in forhe compensation services,that
27xxxiv.VOL.
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This isis the ofand those services.contingent upon rendering
ser-fornot a anduntil beenthe services haveright performed;

tohe entitledfaith, compen-vices in isactually goodperformed
not.sation orfrom the the standsestate, whether will

the decree.No that he concludedor interest has is byright
anonmatters,This nocourt has of exceptjurisdiction probate

claim. Thetothe court one entitledfrom probateappeal by
dismissed.beis and theentitled,here not shouldappealappellant

David of theSteele, Goffstown, for appellant.

State,the of thisJ. the ofFowler, statuteBy provisions
decree, grantany person order,aggrieved by any appointment,

inter-hisor denial of of concludewhichany judge probate, may
therefromand isest, which not interlocutory, may appealstrictly

holden in thethe of next to beto Court JudicatureSuperior
themust be fromSuch claimed withincounty. daysappeal sixty

decision,time of not inafter, signedsuch andmaking writing
interestthe or his forth hisby appealing, attorney,party setting

the his Statutes,and reasons oftherein, chap.Revisedappeal.
2.170, 1,secs.

It the ofis from this that inenactment,apparent, language
entitle toorder to an from the de-any person prosecute appeal

of hecree of a must not an interest inprobate, havejudge only
the matter of the isdecree, concluded ifwhichsubject thereby,

;the same be unreversed but in the thepetition claiming ap-
the nature and extent of that must beinterest sopeal, clearly

set as to beand forth seen and understood.distinctly readily
thatIt is in the the neithercase,present appellantobjected

has interest as him to the be-such entitles prosecuteany appeal
anynor has set forth such interest in his Ifus,fore petition.

toeither must be fatal thissustained, for,objection proceeding,
under the of the itstatute, is immaterial inrequirements wholly

effect the the hasthe whether sufficientupon appeal, appellant
not,interest or if be set forth.none

claimed or in theThe interest consistsspecified petitiononly
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named inin the fact the as executor thethat in-wasappellant
strument be theto last and testament ofwill Danielpurporting
M. the of denied theShirley, which was decreeprobate by

from, is,and the thatquestion whetherappealed simple fact
the an in orsuch interest thegave will of theappellant property

—deceased under it an interest in the ofsuch mattersubject
—the decree as entitled tofrom him claim andappealed prose-

thiscute appeal.
are involved inrights orEvery whose affectedperson any way

the of adecree of bejudge probate, consid-injuriously by may
toered as so as entitle him totherebyaggrieved there-appeal

Allen, 6 N. H. 116.from. v.Bryant
a testator,estate of and allThe as aspersonal contingent well

therein,interests his vestdecease,absolute in hisupon executor,
contracts and choses inbonds,hisincluding action, as well as his

and chattels, and are holden him asgoods trustee forby the
and elsecreditors, iswhoever interested in thelegatees, estate

337;under the Dawes 9v. Mass.will. Boylston, v.Clapp
Pick.10 463.Stoughton,

theAt instant of the testator’s death the legal interest in all
the vests in the and it can beproperty executor,personal divest­

law,ed of or some act of hisonly by operation own. Johns v.
Johns, ;1 132­ Williams,M’Cord Seabrook v. 3 M’Cord 371.

in vested theThe the is in executorproperty goods before
;Executor, 9­B, Bacon'sprobate. Comyn’s Dig., Abr., Ex’rs,

;; Ex’rs 46­ 81. He14­ Toller’s Lofft derivesE, his title to the
theestate, not from but from the will.personal probate Webster &

3 & Ald.al. v. Barn. 363.Spencer,
of the will doth notThe executorsprobate give interestany

to the in action ortitle,or either forthings possession, they have
andtheir whole title interest the and notwill, theby by probate.
9 Coke authorities.Case, 38,Hensloe’s anda,

executor, of the will,An before releaseprobate may a debt
to because he has the absolutedeceased,due the interest of the

he cannot andebt in have action to recover ithim, be-although
a;Sensloe's 9 Coke Litt.Case, 39, b;fore Coke 292,probate.
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for&c.,Coke a. he28, trover,5 So maintainmay trespass,
thetaken out of his of will.beforegoods possession probate

Ex’rs, 9.Dig., B,Comyn’s
Before the named asof not is thewill,probate only person

deceased, asseized of all the estate of theexecutor personal
of the and but he is theothers,trustee legatees representative

thethe estate of the He is not onlyof will.disposed bywhole
all the butwill,sole trustee for an interest underpersons having

deceased.is the of the of thehe estatelegal representativeonly
he isAs it is his to cause the to be andsuch, duty will proved,

in his and in his decree whichrightsaggrieved property by any
him title in the under theof his estate of the deceaseddivests

198. In thisSwett,v. 6 MetcalfAdm'r, 197,will. Wiggin,
it that an de had suchdecided,case administrator bonis nonwas

decreein the estate as entitled him to from aan interest appeal
the account of a former executor or administrator.allowing

it of as execu-statute makes the the namedThe duty person
and he is toof to cause the same to be pre-tor willany proved,

thethe for after decease ofsent same within thirty daysprobate
he is so un-testator, named,or after he has thatthe knowledge

the athat file in officeshall,less he within writtenperiod, probate
the trust. Severe arerefusal of pecuniary penalties imposed

Statutes, 157, 3,of Revised ch. secs. 4.any neglect duty.for
remarkable if a made liable towerepersonbe quiteIt would

he had not sufficient interest tofor not whatdoingpunishment
to do.him a legal rightgive

or estateexecutor holds the underthe personal propertyThat
the and iscreditors,mere trustee for nolegateesas athe will

an from ahe is to de­appealdisqualified prosecutereason why
will;and the for it hasasidedisallowing setting frequentlycree

naked beneficialtrustee, anythat a without interestdecidedbeen
it beIndeed,such anwhatever, may appeal. mayprosecute

well a a tosettled,as that has right appealpartyregarded
the decree,interests affectedand are necessarily byrightswhose

he has in athe affected are those personalwhichrightswhether
;Pick. 264­Smith 16Bradstreet,v.capacity.or representative

411.4Sherman, Cushingv.Smith
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la the v.case of al. Smith 11 Met­als.,Northampton & &
calf the a390, testator sum of tobequeathed trustees, tomoney
be at untilinterest it had accumulated to a certainkept amount,
and then to to ofbe over the inpaid town trustNorthampton
for certain The tospecified objects. waspayment Northampton
not to take until the of full fromplace expiration theyearssixty

thedecease of testator. From a decree of the ofjudge probate
the will therespecting containing bequest, of North­townthis

claimed and took an Inampton a motion toappeal. overruling
dismiss this theon that the town hadappeal, ground no interest
in the and notwill, anwas within theaggrieved party meaning

“of the entitled to anlaw the court con­Withoutappeal, say:
at the case of othersidering namedpresent towns in the will,

find,we on into the alooking will, large pecuniary bequest, pay­
able at a future and distant to theday, inhabitantsdirectly of

their itin isNorthampton This, iscorporate capacity. true, in
totrust, establish institutions;certain butagricultural as the
estate thelegal town,must vest in and as havethey perpetual

succession as a think thecorporation, we hascorporation now
such interestan in the as them in anwill warranted fromappeal
a decree it toto admitdeclining probate.”

It bewould difficult to conceive onextremely what principle
the in trust under a could be held tolegatees will an inter-have
est them to thewhich would a where titlerightgive appeal, legal
in the not to in themwas vest until after thebequeathedproperty

the asof and named execu-sixty years, yet personsexpiration
in title to thattors, the vested thewhom legal property upon
of the and the constitutes the trusteestestator,death law'whom

their notinterests,and of those and berepresentatives legatees
to a like interest.held possess

awhole, entertain no doubt thatthen,the personweUpon
is not bound to thenamed as executor in willany only present

he as the trusteetrust,unless refuse the but,forsame probate,
the theof title of allcreditors,the and having legallegatees

under the thewill, legalestate of the deceased andpersonal
inter-of the he andestate, rightswholerepresentative possesses
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to be affected or refus-ests decreeby any disallowing, rejecting
the of entitle him tosuching will, clearly appealwhichprobate

theAnd the of the fact that istherefrom. statement appellant
executor, in is a sufficient set-so named as a forpetition appeal,

to theforth of those and meetinterests,ting rights requirements
of factthe For the a orof statute. where existence particular

of is certain rightsstate facts accompanied by legalnecessarily
a forth of the fact or state of facts is ainterests,and setting

interests.sufficient averment of those andrights
bemotion to dismiss the must therefore denied.The appeal

McGregory.v.Fiske

by payupon promisea the defendant to toplaintiff assumpsitdeclared inThe
K.,plaintiff byL.L. a debt due from the to securedone K. the amount of

estate, given byplaintiff’s in athe real consideration of releasemortgage of
mortgaged. appeared inplaintiff the It evi-the to the defendant of estate

includinghis theplaintiff property,had auction ofdence that the an sale
auctioneer,sale,estate, after de-mortgaged and when this was offered for the

incumbrance, and calledscribing property, stated exact of thethe the amount
““ or, yougive ?” much more willby asking, Who will more Bowfor bids

auctioneer,$50. The1” F. F. for clerk of thegive and it was struck off to
pencil upon bissales, a in ac-kept made memorándumwho the account of

“ redemption farm,sales, F., right onsignature, ofof but F.count without
sold,defendant,$50.” the was afterwardspresentwho was landThe when

$25 of the bid.buy his the amount Aagreed F.F. bid for abovewith to
defendant,the with athereupon given by plaintiff toquitclaim deed was the

by, from under theagainst persons claimingall orthe claims ofcovenant
paid F. F. the amount ofexcept mortgage,the and the defendant tograntor,

introduced,testimony tending$25 parolbid Other was tothe and the over.
sale,plaintiff and the thatbywas the F. F. at thethat it understoodshow

debt.pay mortgagewas to thepurchaser
admissible;Held, testimony that of theother was the memorandumthat such

plaintiff suchclerk and the deed the were not written evidenceauctioneer’s of
sale, parolsubject proof,the as toof the and matter of exclude andcontract

together competentthe circumstances taken were to be submittedthat whole


