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to be affected or refus-ests decreeby any disallowing, rejecting
the of entitle him tosuching will, clearly appealwhichprobate

theAnd the of the fact that istherefrom. statement appellant
executor, in is a sufficient set-so named as a forpetition appeal,

to theforth of those and meetinterests,ting rights requirements
of factthe For the a orof statute. where existence particular

of is certain rightsstate facts accompanied by legalnecessarily
a forth of the fact or state of facts is ainterests,and setting

interests.sufficient averment of those andrights
bemotion to dismiss the must therefore denied.The appeal

McGregory.v.Fiske

by payupon promisea the defendant to toplaintiff assumpsitdeclared inThe
K.,plaintiff byL.L. a debt due from the to securedone K. the amount of

estate, given byplaintiff’s in athe real consideration of releasemortgage of
mortgaged. appeared inplaintiff the It evi-the to the defendant of estate

includinghis theplaintiff property,had auction ofdence that the an sale
auctioneer,sale,estate, after de-mortgaged and when this was offered for the

incumbrance, and calledscribing property, stated exact of thethe the amount
““ or, yougive ?” much more willby asking, Who will more Bowfor bids

auctioneer,$50. The1” F. F. for clerk of thegive and it was struck off to
pencil upon bissales, a in ac-kept made memorándumwho the account of

“ redemption farm,sales, F., right onsignature, ofof but F.count without
sold,defendant,$50.” the was afterwardspresentwho was landThe when

$25 of the bid.buy his the amount Aagreed F.F. bid for abovewith to
defendant,the with athereupon given by plaintiff toquitclaim deed was the

by, from under theagainst persons claimingall orthe claims ofcovenant
paid F. F. the amount ofexcept mortgage,the and the defendant tograntor,

introduced,testimony tending$25 parolbid Other was tothe and the over.
sale,plaintiff and the thatbywas the F. F. at thethat it understoodshow

debt.pay mortgagewas to thepurchaser
admissible;Held, testimony that of theother was the memorandumthat such

plaintiff suchclerk and the deed the were not written evidenceauctioneer’s of
sale, parolsubject proof,the as toof the and matter of exclude andcontract

together competentthe circumstances taken were to be submittedthat whole
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a jury,to at the timeagreedas evidence that the defendant with the plaintiff,
of mortgagethe the debt L. K.of to the todeed,delivery pay

of theagreementthat the was not within either of theHeld, also, provisions
arequiringstatute of the sale of ora contract for lands, prom-frauds, special

writing.ise to the debt of be intoanother,pay

thethatdefendant,the in considerationfor thatAssumpsit,

tohadplaintiff described,released to him certain lands promised
to one him frompay Leonard the amount of a debt dueKeyes

the theplaintiff, secured of the lands. Plea, gen-by mortgage
eral issue.

It from the an auc-that he hadappeared evidenceplaintiff’s
tion sale of his real and estate, which continued throughpersonal
several ; offered,that when the land in thedays question was

after stated the exact amount of theauctioneer, it,describing
“it held said Who willmortgage upon asked,andby Keyes,

“more ?” much the landor, How more ?” andgive will you give
;struck off to that theFrederick for auctioneerFiske,was $50
clerk,made no or thememorandum, but his whoentry kept

account of made the his accountsales, memorandum onfollowing
“of sales : Fred. Fiske: of farm,ofright redemption $50.00.”

This inmemorandum and The defend-was notpencil, signed.
ant atwas the auction land and after-present sold,when the was
wards Frederick forFiske to his bidagreed $25.00,with buy
over and the him,above bid outand a deed madewasby$50
from the to the land. Thedefendant, theplaintiff releasing
deed was in the formcommon of a thequitclaim, describing

set forth in the thewrit,as and usual cov-premises containing
enant the claims and demands of alllawfulagainst persons

;from or under these add-the releasor with wordsclaiming by,
“ed : from a datedto Leonard Sept.Except mortgage Keyes,

28, 1850, to secure the three notes saidof signedpayment by
and was de-Fiske, to on interestamounting $1575, annually

timelivered the and at the samedefendant,to theby plaintiff
$75the sum of Otherthe defendant to thepaid plaintiff.by

evidence that it wasparol to showintroduced,was tending
understood at the the to theauction sale that waspurchaser pay
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debt;mortgage which admitted,was to the defendant’ssubject
Theexception. defendant contended that the ofequity redemp-

tion was sold, and with noonly agreement to more than thepay
theamount of bid to any person.

theAt close of the plaintiff’s evidence, the defendant’s coun-
sel moved for a nonsuit, on the ground that there nowas compe-
tent evidence that the defendant toagreed thepay mortgage

and on thedebt, thatground the memorandum of the clerk, and
the deed of thequitclaim plaintiff, were conclusive evidence of
the contract and matter of thesubject andsale, excluded parol

The court overruled theproof. andmotion, a re-verdict was
turned for the theplaintiff, which defendant moves set aside.to

J).andGutter, Glarh, for the plaintiff.

Bellows, and for the defendant.Ayer,

itSawyer, J. If thewas for tocompetent prove byplaintiff
that the defendant in consideration ofparol testimony agreed,

the from the to tohim, thequitclaim plaintiff debt,pay mortgage
the evidence was sufficient for that That suchpurpose. agree-
ment madewas these is bebetween to inferredparties fairly
from the circumstances of the case. The defendant withagreed

“the at the auction, Frederick to hispurchaser Fiske, bid.”buy
From this more less heor can be understood than thatnothing

to stand in the of the and to assume theagreed place purchaser,
madecontract the as his. Theby givingpurchaser, plaintiff, by

deed to thethe defendant instead of the at thepurchaser auction,
assented to the is insubstitution, and there clear evidence the
circumstances of the case from a inferwhich thatmightjury
there anwas these for a release fromagreement between parties
the to the the same had beendefendant, terms asplaintiff upon

the and the at the auc-agreed upon between plaintiff purchaser
tion. It thus became thematerial for to thatwhatplaintiff show

theof direct evidence introducedwas.agreement Independent
to the at the it issale,auctionunderstandingshow what was
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thethat purchasercircumstancesbe from theto inferredclearly
thedebt; otherwise, plaintiff’sto the uponwas mortgagepay

outmortgage,thesecuredhis notes bytobeing compelled pay
theholditself, the wouldother theof funds than land purchaser

incumbrance, consideration paidfor athewhole estate free from
Inthe incumbrance.and abovehim to the overestate,equalby
todefendant, tendingthetothis the evidenceview objected by

com-was,saleat the auction wastheshow what understanding
be-wasin fact the agreementas to show whatpetent, tending

the evidence, wascase,these The upontween parties. plaintiff’s
anthis; agree-madethat he and Fiske, havingFrederickbriefly

the land subjectment that to Fiskethe should conveyplaintiff
§50,him thereforto the and that Fiske should paymortgage,

indem-debt, so as toand also should to the mortgagepay Keyes
thehim it betweenthat,nify against agreedwas subsequently

takedefendant and that theFiske,Frederick defendant should
the deed instead of and the con-Fiske,Frederick should assume

the thetract with on Frederick Fiske’s to whichplaintiff part;
assented, and on his the defend-plaintiff topart agreed accept

ant as the other to the contract Frederickinstead ofparty
andFiske, that, in fulfillment of his of hethepart agreement,

had executed a release of the the Theland to defendant. jury
thecircumstanceswere warranted in from thefully offinding,

case, that such the and conse-transaction,was the character of
the to introduced of the under-thequently objection parol proof
at the the there nosale,auction and that wasstanding exception

sufficient evidence of an the defendant to theagreement by pay
overruled.debt, weremortgage properly

theThe further it forthenquestion arises, was competent
? Itto introduce of such agreementevidenceplaintiff parol

the time that such waswas the defendant at proofobjected by
thethat evi-If of the betheincompetent. ground objection
the stat-dence because the iswas withinincompetent agreement

Theute of it the cannot be sustained.frauds, is clear objection
forbidssection ch.Statutes, 180,)7th of that statute (Revised

theforthat action contractshall be maintainedany upon any



HILLSBOROUGH.418

McGregory.ÜTiskev.

sale of lands, unless the issuch actionagreement whichupon
founded, or some memorandum is inthereof, bywriting, signed
the to be or thereuntoparty some othercharged, personby

8thauthorized, clause of thelawfully The secondby writing.
section that no actionprovides anyshall be to chargebrought
person for the debt of an­upon to answerany special promise
other, without such are theThesewriting. only provisions
which can be neither ofcase,to the butsupposed applicable
them has tosuch action is notThisany application. brought
enforce a lands,contract for the of or to recoverconveyance

for contract,the thedamages non-fulfillment of a whichby party
to be but to recoverattempted lands,tocharged agreed convey

of tothe a considerationreceiving theparty agreedconveyance
be theand the ofpaid for it. on partThe contractperformed

exe­party and after suchexecuted,to has beenagreeing convey
cution the tois to enable himsection,contract not thewithin 7th
avoid for the has Moorepaying he received.conveyance which
v. Ross, 11 N. H. 547. that it is notIt is clear withinequally
the 8th thesection, well settled that theupon principle promise
to the debt toanother,of section ispay that requiredwhich by
be in must be a the creditor collateral towriting, topromise
the original 11 & El.Eastwood v. Ad.undertaking. Kenyon,

;446­ Hargraves 561;v. 13 M. &Parsons, Johnson v.W. Gil­
bert, 4 Hill ; Locks 14(N. Y.) Abbott,178­ v.Proprietors of
N. H. 157.

This is an the defendant theoriginal withundertaking by
debtor to debt,his a thepay consideration fromupon moving

—debtor and to the the holder of thehimself, which creditor
— is It is to the creditor tomortgage not not aprivy. promise

the debt of debtor.pay his
If the the at the trial that theground is,of takenobjection

to thewas reduced and that evidenceagreement writing, parol
introduced as or the writ-incompetent, contradicting varyingwas
ten contract, the this is metasobjection, ground,resting upon

two distinct In the no inby answers. first place, agreement
in the case. is thewriting An auctioneerappears undoubtedly
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—— for theseller purposeof both the andbuyeragent parties
but wethem of his signature;of to the contract salebinding by

memorandum,that aare not for holdingaware of any authority
inis a contractmade an withoutclerk,auctioneer’sby signature,

casethiseither. If memorandum inthewriting, binding upon
inof itself is it so takencontract,not is no more whensuch

the inconnection the of That was givenwith deed plaintiff.
of it hisand in fulfillment of oncontract, part,thepursuance

and in this the re-case is more to be as contractno considered
toduced inthan other case of a deed to con-writing, any given

land in execution of a tovey previous convey.agreement
In the next if the in connectionmemorandum, withplace,

the be as thedeed, to considered written evidence ofwere agree-
it the andmust be of the betweenment, agreement plaintiff

Fiske,Frederick not of that these and theand between parties;
to contradict orrule which excludes parol testimony tending

the terms a theof written iscontract, whenvary applied only
arises the to theparties agreement.between writtenquestion

the truth,Third are not from howeverpersons precluded proving
others.to statements of 1 Greenl.the writtencontradictory
thatsec. theseEv., 279. The evidence tends to show parties

into an that the should to theentered agreement plaintiff convey
todefendant in the manner as he had to conveysame agreed

theand that defendant should therefor inFiske,Frederick pay
had tothe same manner as Frederick Fiske Theagreed pay.
evidence was,of defendant this not to fulfilltheagreement upon

enteredFrederick Fiske had ofinto,such as whichagreement
the of frauds,there be under but such asevidence statutemight

had reduced to or not.made,he writingwhetheractually
the evidence andof the case was competent,Upon any view

there must be the verdict.Judgment upon


