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evidence,as unlessbe receivedThe of witnesses cannot theyordinarilyopinions
matters of skill and science.relate to

anda is a technical soin horse,unsoundness question;What constitutes
a not can-a and anwhether a has disease; witness,horse particular expert,

had notor was or that he or had thethat a horse was not sound,not testify
heaves.

a generaland free from disease in is mat-a horse well sense,Whether appeared
toand a not an thatter of common ; witness, expert, may testifyexperience

extent.

theAssumpsit, on a a horse sold defendantwarranty that by
to the was sound.plaintiffs

that aThe contended the horse for or more be-plaintiffs year
sale, had at times or ahad, cough,fore the whichconstantly,

assale,either before or after the in the disease knownresulted
sale,at the time of thewas,and that this affectionheaves,the

theasconstitute in declaration.unsounduess,such as to alleged
the introducedunsound,the to be thusTo show horse plaintiffs

the condition of thetowitnesses,of several asthe depositions
sale, the in Rox-the he was byhorse after when kept plaintiffs,

Mass.bury,
incompetent.sentences ruled the courtwerefollowing byThe

italicised not read.wereThe words
“ (andhisI first him I observedWhen breathing pro-saw

he did breathe,at the time Whenbrohen-winded.')himnounced
the ribs and theand shortvery hard, between hiphe breathed

see aof as inkind and (such youa ridge,there was draw
horse”)brohen-winded

“ II him hefirst saw thoughtWhenIn another deposition,
him,to the store there examined andsick; came door and(Iwas

‘ blow at that time as asaw himhim heavyI heavythought
would”)horse

“ (heI the horse I shouldhad, judge,When examinedAgain,
heaves;the that he was touched in theis, wind”)callwewhat

horse,to the at theloolcingI came(il conclusion,Again, after
heaves”)thehe hadthat
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“The and ruled out:following question answer were Will you
state what saw which indicated that theplease horse had theyou

“heaves ?” I the usualAnswer, thejudged appearancefrom of
the between the ribs and themoving body himhip runningof —

round the he showed distress in hisyard, andbreathing, evidently
had been wind-brohen some time.”for

To the of the court, theruling excluding offoregoing parts
the plaintiffsdepositions, excepted.

To the horse to beenshow have sound at the time of the sale,
the defendant called had had more orwitnesses lesswho acquaint-
ance thewith horse, or orby owning, driving, casually seeing
him. These theirwitnesses, otherwith testimony, were allowed
to as :followstestify

—Amos 0. Flliott. “I never saw but theany thing wha was
sound. He well and soundappeared whenperfectly every way

I him as above.”saw
—Galvin F. “IGate. discovered thatnothing indicated any

unsoundness of kind in either of them.”any
—L. W. Richardson. “I but thatnothingsaw they were per-

sound.”fectly
J). — “IRichardson. discoverednever but that theany thing

horse sound. Iwas never discovered in theperfectly any thing
of either of them but that breathedbreathing as naturalthey as

sound horse.”any
—G.Fdward “I think I neverKenney. saw indicationany

of the horse diseased or unsound.”being
— “I never noticed hisGyrus Willis. different frombreathing

or sound horse.”any well
other testified in a similarwitnesses theMany manner, plain-

tiffs theto of the the courtevidence, butobjecting competency
theoverruled The returned a verdict for theobjections. jury

defendant, decision,and for the in the casequestions arising
thiswere to court.transferred

and for theStevens,Sawyer plaintiffs.

B. and for theBingham, defendant.Ayer,
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ordinarilyEastman, J. The beof cannotopinions witnesses
evidence,received as skill andunless relate to matters ofthey

;science and notthen, till after the foundation bylaying proper
the to be Rob­to anshowing givewitnesses opinion.competent

109;ertson ;v. 15 N. H. 586­Stark, Hoit 1 FosterMoulton,v.­
Patterson 9Colebrook,v. Foster 94.

There is, however, oftentimes in the rule.difficulty applying
The statement of a matterwitness be so far ofmay compounded
of fact and matter of theas to make it not toeasy drawopinion,
line and the one is afrom the other. theseparate And present

of itkind,case that but the theto us that all ofappears rulings
cannot be sustained.court

None of the ruled testi-witnesses was uponwhose testimony
fied as There is that hadexperts. showing they anynothing

horses,orskill science to the diseases of andrelativepeculiar
testified as witnesses, from common observation.they ordinary

There are various insidious diseases to horses are sub-which
that but skill and inscience can andnothing detect, regardject,

to none but those skilledwhich in the science can legally give
an constitutes is aWhat unsoundness technicalopinion. ques-

;tion and so a horse has a disease. A wit-whether, particular
ness, not an notcannot that a orexpert, horse wastestify was
sound, or that he had or had not the Nor can aheaves. such
witness to the to theof a horse referencetestify appearance by

of soundness or unsoundness. He cannot that thequestion say
inhorse sound or or that heunsound, nothingsawappeared
hethe horse that like but- thatorunsoundness, nothingappeared

sound.was
But thewhether horse freewell and from disease inappeared

a sense, be matter of commongeneral would Aexperience.
not an hewitness, that the andhorse,sawexpert, might testify

be ;that he to and free fromwell disease that he trav-appeared
eled ate didwell, well, breathed and not Thefreely, cough/

and of such would muchweight testimonyimportance depend
on the of the his of obser-meansintelligence witness,apparent
vation, and the he to examine. But it betookpains would
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notit matter of andsince would be descriptionunexceptionable,
of opinion.

that ruledevidence wasthese the plaintiffs’Upon principles,
Theand excluded.court,the wasout by incompetent correctly

“ thehim heanswer, roundin the last running yardexpression
fact,matter of and com-in wasdistress his breathing,”showed

But it does,itself. as withconsidered by standingwhenpetent
it itthe manner in inadmis-was,the in which wasquestion put

sible.
theCate,of andElliott,the the answerssame principlesUpon

ruledshould have beenRichardsons, andincompetenttwo were
ofto the as the statementsare sameout. open objectionThey

The ofthe excluded.witnesses which were answerplaintiffs’
thedo, the lastof twothink,Kenney, may exceptionwe with

“ beit toor unsound.” With thatwords, appearsexception
of Willismatter common The answer of mightexperience only.

itadmissible,also be not so incompetentwere withcompounded
as to be As it it is incom-words not of division. standscapable

the latter answer is in the sameand of Elliott’spartpetent,
soIt is admissible and inadmissiblewithcompoundedposition.

as to make the wholeexpressions incompetent.
are that these butdistinctions are nice,We aware somewhat

are to exist. The no is todoubt,believed saferthey practice,
so as in the trial the introductionavoid, be,far of causes,may

of of thisevidence description.
indicat-the defendant’s haveThat off evidence which wepart

to be that of theed, exceptionable withequally plain-appears
athe must be set aside andadmitted,and it verdicttiffs’, as was

New trial granted.


