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execution, pos-if theproof of itsthirtyA deed is withoutyears old admissible
it.deed, nothing suspiciousand is aboutthe theresession has followed

ofadmissioncontaining impliedas ana will is in evidenceWhere introduced
execution,of itsstranger, at the timetitle in a the declarations of the devisor

same, part gestee.thein to are admissible as of resrelation the
the lan-given inparty charge jury, because notobjectA to the to thecannot

charge wasfacts,guage desired, and thebyif that not for thehe was called
sufficiently to him.favorable

twelfthof oneThis a of to recoverentry,was writ possession
of theof of in claimed inland, Auburn,tracts righttwopart

wife, as kin of deceased.Wood,and Nathanielgrandchild
hadthe issue it that WoodUpon Nathanielgeneral appeared

four of whomchildren, andJosiahGeorge, Jesse, Betsey,
Abra,died other1808,in the and twoGeorge leaving plaintiff,

children. in three chil-intestate,Nathaniel died 1817, leaving
dren the are hismarried,Jesse defendantssurviving. was and
children. Josiah and andnever Josiahwere married.Betsey

died about andBetsey 1848, Jesse in 1851.
The first tract thedescribed in the declarationplaintiffs’ was

of secondNathaniel,homestead from to his death. The1760
tract theacres,contains to acrossnear andtwenty-seven just

from the inway first. Seven of it 1773.acres was purchased
To title offeredresidue,show Nathaniel’s to the the plaintiffs

a Wood,deed from to Nathaniel datedWoodwarranty George
23, 1803, be executed and ac-April topurporting properly

but of itsnever recorded. Noknowledged, offeredproof was
execution.

Evidence was offered to that saidshow Nathaniel.tending
inWood was of this tract from 1803 atopossession up period

to said Jesse’s occurredsubsequent which severalmarriage,
before said andNathaniel’s Nathanielyears death, saidwhen

his sons built a house andit, said Jesse movedupon thereupon
it, and there tilllived his death.upon

It also histhat said Josiah had withappeared livedalways
father Nathaniel, and in of father’s feeblehisconsequence
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health thehad control of his andprincipal business property;
and after Nathaniel’s death he continued to the farmon ascarry

so as hebefore, long lived. Said Nathaniel’s estate neverwas
administered or in settled.upon, any way

A then testified he ofwitness that was executor the ofwill
Wood,Josiah and the three deeds to Wood,Nathanielfound

before mentioned, the saidothers,with of Josiahamong papers
hisWood, after decease.

this evidence the admittedcourt said deed withoutUpon proof
of its execution, to the defendants’subject exception.

The defendants that Jesse this secondproved always occupied
tract of after he tillit,acres histwenty-seven moved upon

and Josiahdeath, the first the oftract, homestead saidoccupied
till his death.Nathaniel,

Jesse all his title and to andinterest allconveyed right, any
real ofestate his late tofather, Wood, Josiah,Nathaniel in

and his1837, Josiah, devised both tracts Jesse’swill, sons,toby
the defendants.

defendants thatThe contended Jesse and un-Wood,Josiah
der had title toclaimed,whom the demandedthey good prem-
ises, either certain unrecorded lost orby deeds, werewhich

or if in thatnot that haddestroyed, way, acquired goodthey
bothtitle adverse to and introducedtracts,said'by possession

evidence to sustain thosetending positions.
relied in the ofThe on the will Josiahbequestsplaintiffs

to and her as admis-sisters,Wood his thenieces, Abra, plaintiff,
inhad an interest the demandedsions that they premises.

toIn his he “I and nieces,will bequeath mysays, give
brother, Wood,children of deceased to Abramy George namely,

Clark,of the sum of oneClark, &c.,Richard S. hundredwife
each, husband, shall,dollars the said Abra and her &c.,provided

release thea all their and interest in estate ofyear, rightwithin
father,late Nathaniel &c.Wood, suitableby deeds,”my

It that the not releaseslegacies were norappeared paid, any
executed.

The todefendants then offered that the conditionprove
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annexed to the in said insertedJosiah’s will was thelegacies by
person who the the directionwill,drew without orknowledge,

of therequest ;testator and thewhen was andbroughtwill read
to him, he to this and said that saidcondition,objected nieces
had no in ;said real he itright himself,estate that andowned
that he declined on this theaccount to will with thissign pro-

it;viso in but ittold that could not in affectupon being law
his andrights, death,save after his hemight trouble thesigned
will; but the court held the and the de-inadmissible,testimony
fendants excepted.

The defendants asked the court to rule as :follows
1. That the of land to one’s use istaking a suf-profits own

ficient assertion of iftitle, furthernothing appears.
2. That to the of adestroy operation twenty years’ posses-

sion, it must that the did not claimappear to be theoccupant
owner of the land. The actual and ofpossession improvement
the aspremises, owners are accustomed to andpossess improve
their estates, without rentof orany of titlepayment recognition
in another, or of title in inhimself, will,disavowal the absence
of all other be sufficient toevidence, raise a of hispresumption

and asentry owner;absoluteholding and, unless rebutted by
other evidence, establish the fact of claimwill a of title.

3. That a verdict and in casethis theagainstjudgment plain-
tiffs could andnot would bar thenot or wife’sprejudice right
after her husband’s death.

The court declined to make such and the defendantsrulings,
Theexcepted. court then to the instructions asgave tojury

the law, to which no taken.exception was
The returned ajury verdict for the the de-whichplaintiffs,

fendants moved the court to set aside saidreason ofby excep-
tions.

for thePillsbury, defendant.
I. The demandants could innot offer evidence thelegally

deed of George Wood to Nathaniel of itsWood, without proof
untilexecution, had first anthey accompa-conclusively proved
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of the second and thosetract,possession Woodnying by George
deed,under said of at least v.claiming Waldronthirty years.

N. 371;4 H. v. 14 N. H. 85.Tuttle, Homer Cilley,
the case finds that evidenceNow, therethough tendingwas

that Nathaniel and thoseto said under werehimprove claiming
of theretract,in said was evidence totendingpossession yet

in Jesse thereforean adverse Wood. It can-possessionshow
be asnot that the hasregarded conclusively proved possession

the deed in question.accompanied
time of does andThe Jesse’s not conse-marriage appear,
the of time Nathaniel in iflength Wood wasquently possession,

he inever was does notpossession, appear.
itMoreover, does not that held or claimedJesse everappear

Wood,under said or under andtract, deed,said said Nathaniel
the of his cannot be reckoned inperiodconsequently occupation

the time thatof hadcomputing length possession accompanied
deed.said

becourt therefore erred in deed to readThe saidpermitting
evidence, of its execution.in without proof

ofII. The as to the declarations Josiahproposed testimony
the time of admissiblewill,at of the execution his was forWood

of in mak-Wood,the the that Josiahpurpose repelling inference
the to intended or admitnieces,his tolegacies recognizeing

had an thethat interest in demandedthey premises.
toare of facts known theAverments received which were

to have influ­and betestator, reasonablywhich may presumed
Towne,him in the of his v.Sargentenced disposition property.

; 6 Met. 400.Fosket,303­ Wilson v.10 Mass.
thoseof the circumstances under lega-Parol evidence which

2 Kern.Scovill v.made, Griffith,cies were was competent.
261; Halstead’s509; 1 citedPorter v. Sigler, (Green)Iowa

210.Ev.
defendantsthe first therulingIII. In toregard requested,

H. 402.of v. 9 N.Jones,the court to the case Strawrefer
see LaFram­In to the second ruling requested,IY. regard

8 603.Jackson,bois v. Cowen
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Marston and for theEmery, plaintiff.
I. The deed of theof to Nathaniel WoodWoodGeorge

acres was admitted.properlytwenty

1. It was more than old.yearsfifty
It2. came from the proper custody.

3. Possession under the deed from date. Jesse’sfollowed its
afterpossession his hissubordinate to father’s.marriage was

It4. is the itof the deed that entitles to be read,antiquity
and deed, it,the of the and of undercustody proof possession
are corroborative facts sec.570, 21,1 Greenl.merely. Ev.,

; Deakin,notes­ ;Jackson 3 292­ Doe v. 3Blanshan,v. Johns. C.
& P. 402.

II. It immaterial thewas first introduced will ofwhich party
Josiah The under that ThereWood. defendants claimed will.
is no in the and therefore no evi-instrument,ambiguity parol
dence it. v.was admissible to or Brown Sal-modify explain

3tonstall, Met. 175.
III. The the in to the defend-instructions of court respect

case,ants’ all the in the andpossession covered were notpoints
The asked so far differedfor,to. instructions asexcepted they

from those not the authori-given, were warrantedactually by
ties. Hunt v. 3Hunt, Met. 175.

“J. rule deedThe is that a old bethirty mayyearsBell,

read in evidence of its execution, posses-without proof provided
sion has it.” 4 N. H.Tuttle,attended v.Waldronconstantly
371; 98.Homer v. N. H. It is the14Cilley, accompanying

alone establishes the of an ancientpossession authenticitywhich
deed. Ibid.

deed oldHere the offered thefiftywas whennearly years
suit commenced. entered under andit,was The grantee was
in he, sons, it,until his built a house andwithpossession, upon
one the there resided tillland,of his sons moved and hisupon
father’s and he lived. There is nodeath, afterwards, evi-while

that title thandence the son claimed under other hisever any
father’s, or that under other title hasclaimingany person any
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ever interfered has alwayswith the Theproperty. possession
the there is castsdeed,followed and in the case whichnothing

1and it admitted.suspicion it, was thereforeupon properly
Greenl. sec. 144.Ev.,

execu-The of time of theWood,declarations Josiah at the
of res gestee.tion his are if at as of thewill, admissible, all, part

ofa deviseThe will is offered the defendants as evidence ofby
anto the asthem, bythe and defendants containingproperty

that the had someadmission Abra and her sistersimplied plaintiff
the them areinterest in this since to givenproperty, legacies

interestthe that releasecondition should anyonly upon they
in ofcould claim the estate Nathaniel The proofWood.they

of-isthe theof what Josiah Wood said at time of making will
the orfered, not for of toadding varyingpurpose contradicting,

clearthe the isThe of willconstruction of the will. language
ormeaningand to itsand there is no asunequivocal, question

effect.legal
drawnBut the inference to bethe that fairinsistplaintiffs

a release hisfrom the fact that the testator from lega-required
thattees be he was awarebefore the should waslegacies paid,

theirto a share ofhad some claimlegal grandfather’sthey
rebut the inferenceestate, and the toevidence is offered merely

therefore,does not,the form of his Itdrawn from bequests.
tothe rule the of evidencecome within admissionprohibiting

or written instruments.qualify explain
not a to northis is the a thirdBesides, case of person, party

the that oralwill;the and ruleunder this ofprovisionclaiming
in­evidence be to add to or contradict writtencannot received

them,todoes not to not wherestruments, partiespersonsapply
8v. Eastman,come in evidence Woodmanthey incidentally.

H. 3 of;N. 359­ 565. The caseFosterEmerson,v.Edgerly
similara case ofPierce,Marshall v. 12 N. H. was127,

evidence.
dec-If hisadmissible,evidence a isof an act done by party

or aelucidate givelaration the and tomade at time, tending
actthecredit fromact,character the deriveto and maywhich
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itself, be tbewill admissible as of res Tbegestee. makingpart
these material,is because the conditionasbequests regarded
attached to an of title inthem is evidence admission someof
the should be released.the testator desirousplaintiffs, which was
The no and histhat haddeclaration,accompanying they right,

to the a meas­insertion of the asyielding proviso precautionary
ure, alone tended to a character to that which wasgive provision,
before of uncertain and furnishes a natural explanationpurpose,
of its therefore,insertion. It seems to admissible under ourus,

271;decisions. 9 v.Little,Sessions N. H. Sender­v. Hersom
3son, ; ;8 H.Foster v. N. 260­505­ PlumerGordon Shurtleff,

French,v. 2 ; Bellows,454­ Mahurin v. 14 N. H. 210.Foster
The first the defendants,instruction asked in itselfthoughby

correct, inwas because this case other material factsimproper,
did as forappear, Wood,instance the title of Nathaniel and his
heirs, the of Jesse theWood, manner in which therelationship
house was &c. It to thebuilt, case.was inapplicable

The second instruction is to the sameopen Thereobjection.
“far fromwas an of all otherabsence as thebeing evidence,”

a enters into landrequest Wheresupposes. withoutparty pre­
tence of title, his is to be inpossession presumed subordination
to the title, isuntil the shown.legal Lund v.contrary Parker,
3 N. H. 52. isThat not weakened thepresumption by fact
that the or theis a son of the thatowner, fatheroccupant assists
to build him a thehouse on and lives on sideit, of theopposite

tillroad his death.
co-heir,So a tenant in or enters on is incommon,if or posses­

sion of lands he shall be to havepresumed entered, orgenerally,
them with thetaken,have or consistently commonpossessed title

all; theof the be exclusive,and statutethough possession of lim­
co-tenants;itations not run ifotherwise,will someagainst by no­

anhe claims exclusive Jacksonright.torious act v. Tebbetts, 9
551;9241; CowenBromagham,v. RicardCowen v.Clapp Wil­

60.liams, Wheat. The instruction reversesrequested,7 the rule
the claims titleof evidence bywhich whorequires party adverse

that heto the under asatisfy occupied claimpossession jury of
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51; ;H.8 N. 2 539­title. Lund v. Greenl. see.Parker, Ev.,
8 603.v. Jackson,LaFrambois Cowen

to onThe instruction immaterial the casewhollythird was
theIt be time to settle thattrial. good questionwould when

case should arise.
were, therefore,These refused.instructions properly

of Wood’s declarations at time ofAs the Josiah theevidence
been thereshould have must bereceived,hismaking will

A new trial.

a.Daniels v. &Brown

araised untilare in common onLandlord and tenant tenants of shares,crops
right, he has the todivision The tenant has a afteris made. quit possession,

ingress goods andto remove his utensils. Tres-a reasonable the land,upon
though he theagainst the carriesdoes not lie him landlord,by awaypass

areof which co-tenants.crops they

rightThe in and if theenter for this is derived a license law,to frompurpose
right object,is a resort to the becomesabused to violence effect the tenantby

ab anda liable not for the but for the landlord’sinitio,trespasser only entry,
carriedshare of the crop away.

damagesThe to of thefor the must be limited the value landlord’s share.crops

of for and theThis is an action enteringtrespass, breaking
in and andclose taking away,Nottingham, carryingplaintiff’s

other bushels of beans.threeamong things,
statement,a itthe and briefissue appearedUpon general

the farm in and in thethat the owned springquestion,plaintiff
hedefendant, that occu-Brown,1853 with the shouldof agreed

and should cultivate andit,a of the uponpart dwelling-housepy
of land. Undertillageon the halves certain piecesatcarry

and carried on saidinto the housethis Brown movedagreement
inthe beanstherefrom, otherlands, raising among crops,tillage


