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v.Daniels Brown.

51; ;H.8 N. 2 539­title. Lund v. Greenl. see.Parker, Ev.,
8 603.v. Jackson,LaFrambois Cowen

to onThe instruction immaterial the casewhollythird was
theIt be time to settle thattrial. good questionwould when

case should arise.
were, therefore,These refused.instructions properly

of Wood’s declarations at time ofAs the Josiah theevidence
been thereshould have must bereceived,hismaking will

A new trial.

a.Daniels v. &Brown

araised untilare in common onLandlord and tenant tenants of shares,crops
right, he has the todivision The tenant has a afteris made. quit possession,

ingress goods andto remove his utensils. Tres-a reasonable the land,upon
though he theagainst the carriesdoes not lie him landlord,by awaypass

areof which co-tenants.crops they

rightThe in and if theenter for this is derived a license law,to frompurpose
right object,is a resort to the becomesabused to violence effect the tenantby

ab anda liable not for the but for the landlord’sinitio,trespasser only entry,
carriedshare of the crop away.

damagesThe to of thefor the must be limited the value landlord’s share.crops

of for and theThis is an action enteringtrespass, breaking
in and andclose taking away,Nottingham, carryingplaintiff’s

other bushels of beans.threeamong things,
statement,a itthe and briefissue appearedUpon general

the farm in and in thethat the owned springquestion,plaintiff
hedefendant, that occu-Brown,1853 with the shouldof agreed

and should cultivate andit,a of the uponpart dwelling-housepy
of land. Undertillageon the halves certain piecesatcarry

and carried on saidinto the housethis Brown movedagreement
inthe beanstherefrom, otherlands, raising among crops,tillage
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harvested and in barn on theputwhich thequestion, prem-were
ises. The andbeans thrashed in barrels withoutwere placed

ofand no division them andbeing winnowed, between Brown
the made. In November theplaintiff was Brownplaintiff gave
a notice himin to the on thewriting, requesting quit premises
first of on theDecember, and 3d or 5th of December Brown
moved out of the him allhouse, with histaking household furni-
ture. then said aboutwas theSomething removing articles in

barn,the and the then forbade the defendant’splaintiff removing
of articles,those must not be takenany saying they untilaway

there a settlement him andwas Brown. thebetween On 7th of
December the seven indefendants, tonumber, went the barn

thewhere otherbeans and articles one thewere, of barn doors
andbeing the came there soon after.open, defend-plaintiff Tl^p

ants informed the that had come to makeplaintiff a divisionthey
theof and take Brown’s Thecrops away property. plaintiff

told there,them had no and heBrown shouldproperty therefore
do aabout division. The defendants then tonothing proceeded
divide the and took half ofbeans, one theaway them, plaintiff

the whole and theforbidding whenproceeding; plaintiff attempt-
ed to doorhold the barn against them, itthey opened force.by

The court instructed the that if the beans inwere thejury
of the and had beennever dividedpossession plaintiff, the con-by

of the thesent defendants have nowould to enterplaintiff, right
with force into the close of the and make division ofplaintiff,
the them;beans his and oneagainst will, half ofcarry away

so,if did theand entitled to recover inthey was thisplaintiff
foraction the beans so carried to theaway; defendantswhich

thatand moved the verdict returned for theexcepted, plaintiff
set abe aside and tidal granted.newmay

forTuck,and the defendants.Stickney
The instructions to the were erroneous.jury

TheI. and Brown tenants inplaintiff being common theof
thebeans, cannot maintainplaintiff fortrespass against Brown

them A intenant common ofcarrying away. a chattelpersonal
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cannot maintain or trover his co-tenant fortrespass against taking
and the common 1 Pl.carrying 69, 157,Ch.away property.

468;172; 479;2 Sannd. JohnSt. v. 2 Johns.Standing, Wil­­
;Reed, ;son v. 3 Litt. Dickinson,Johns. 175­ Co. 200­ v.Gilbert

;7 450­ v. Smith, ;Wend. Farr 9 Wend. 338­ Barnes Bartlett,v.
; Litt.,15 Pick. 323.75­ sec. Farr v. Smith is like this case.

In 12 in314,Hurd v. Vt. it held that one tenantwasDarling,
common of chattels maintaincannot trover hisagainstpersonal

for the ofco-tenant, destruction his interest.except
the divisible,In case was and had athis Brown tocrop right

it, half;half himself and the other anddivide hetaking leaving
has done the nothereby plaintiff injustice.

II. The erroneous in that the wascharge stating plaintiffwas
entitled to in this without on whichaction,recover specifying

the the on the first or thirdin writ. If recovercount plaintiff
the itlaw, second,the costs are limited but if on isbycount,

to not.the court limit costs or Stat.,withdiscretionary Comp.
6.492, 5,secs.493,
that no assault was committed in takingcase thisThe shows

the andthere in haywas cows.though removingproperty,
in that theerroneousIII. The wascharge stating plaintiff

thefor of this theentitled to recover whole whencrop,was
ifrecover, all,and is entitled to athalf,but onlyownedplaintiff

interest.the of hisvalue
as to the Thewas erroneousThe charge possession.IY.

theit, to decide beans into the whether werejuryleftcourt
no fact in dis-not,or but there wasof the plaintiffpossession

farm,the agree-lived on bythat. Brown plaintiff’sas topute
and left itthis crop,and raised and harvested inhim,ment with

and wentand furniturehisbarn; away,he*moved familythe
left there. These facts undisputedwerethe propertyforback

thethe in whosecase; possessionthe questionbyand appear
as muchfor the wasone of law court. Brownwere,beans was
hadthe The noplaintiffthem as plaintiffof was.in possession

one had as muchBoth andwere present,actual possession.
as the other. The plaintiff’s forbiddingto take themright
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effect,to them no unless he had aBrown take can have toright
forbid him.

in common cannot take thetenant commonOne andproperty
in and thus hisclose,it his co-tenant of alldepriveown hisput

;it he ato take when has chance theagain, co-tenant hasright
a to enter the close and take the and in soright property, doing
he is of noguilty wrong.

Bell,Marston and for the plaintiff.
tenantEach in common of a chattel has an toequal right the

thereof, but on condition that hepossession only obtains it with-
out on the close of his co-tenant. If heentering so enters, he
is a trespasser.

The of ofright recaption property isunlawfully detained,
limited. Elliot, ;State v. 11 N. H. 540­ but inproperty owned

andcommon, detained one isco-tenant, not de­by unlawfully
tained.

If the thewhether inquestion property dispute was in the
is a of thelaw,plaintiff’s possession, question shouldjudge have

ruled wasthat it in his but it waspossession; left toproperly
the jury.

The instruction as to the was correct.damages The entry
and removal theof constituted a andproperty trespass, damages
are not inusually such cases. Aapportioned mere bailee, with-
out recovers the valueinterest, whole of the taken aproperty by

A tort feasor cannot histrespasser. If thequalify in-wrong.
struction could be held in thiswrong therespect, defendant’s

of be curedcause could aby remittitur.exception
toThe court are not bound instruct the to find ajury verdict

count in the declaration.upon any particular
The of the statute in to costsprovisions inregard actions of

clausum and in do nottrespass quare personam, toapply cases
a count for iswhere de lonis also insertedtrespass in the writ.

iflate,But this comes too even founded inexception a just view
of the The defendants cannot lie and omitlaw. to askby for a

was for their benefit alone,direction which and then undertake
30VOL. xxxiv.
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avail of theirto themselves own would haveneglect. They
too chances.quite many

J. raised this case relates to theBell, only question byThe
instructions to the The of thesejury. propriety depends upon

beans; the tenant tothe the of the enterof rightproperty
and hethe leased after his lease has haspremises,upon expired,

them,removed from to remove his the of arightproperty;
the ofco-tenant to take common from hisproperty possession

co-tenant; case,the to use force in a and thesuchright upon
ofmeasure damages.proper

Robinson,court in the caseIt is settled the of Moulton v.by
the halvesthat raised at are the common550,7 Foster crops

made;until isand a division lb.tenant,of the landlordproperty
the in the; this is counsel argument.557 and so considered by

he theis and hastenant, quitA his dissolvedthough tenancy
land,to thethe a reasonablehas right ingress uponpossession,

L. &utensils. T.his andto remove goods Comyn’sin order
111;; Com.69; 2 Blac. Com. 147­ 4 Kent.; Litt., sec.356­

H. 9.; Estates,49­1 Pick. Com. Dig.,v. Page,Elliott
thehere in was solequestionthetherefore, prop-If, property

to enter on thehave a cleartenant, rightthe heof woulderty
time. It does nota reasonableit,remove withintopremises

to themade the reasonableness ofis asthat questionanyseem
here infor the articles question.returningoftime

to takeofof a co-tenant personal propertyabstract rightThe
it is not tofellow,his discuss.of necessarythefrom possessionit

it be to consider ifonly necessarypurpose maythe presentFor
another for takingcan maintain againsttrespassco-tenantone

; thisthe and upon pointcommonaway propertycarryingand
Littleton,It thus stated sec. 323.is bysettled.islaw wellthe

“ in common diversof chattels bypersonalbe possessedIf two
the takehorse, cow,or a and if one theox,a anofastitles,

theother,the otherthe ofout of possessionhimselftowhole
him hath done to himto take this from whobutno remedy,hath

time,” &c.he can see his&c.,to whenwrong occupy,the
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; 39; ;1 Chitt. Pl. Ham.Litt. a­ Civ. Pl. 170­Co. Arch.200,
N. P. 250.

the use of force inA tenant cannot obtainingjustify posses­
left on the leased A tenant insion of premises.his property

the use of force incommon cannot taking ofjustify possession
the common held his co-tenant. 3when Black.byproperty

theThe on of forCom. 4. another eitherpropertyentry pur­
is soif force of a license inpose, justifiable, by law. Any
thusabuse of the ofgiven, resort to violenceanywhichpower

would be an makes the aclearly example, dbparty trespasser
3 227;initio. v. N. H.White,Bennett State v. 12Moore,

42;N. H. v. 11 N. 363.Berrin H.Symonds,
The of forthe tenant the ofentry hispurpose taking away

or to he hadwhich a as tenantgoods, goods common,inright
itself,of butjustifiablewas when violence toaccompanied by

the owner of the it became a from theproperty, first,trespass
and the action maintainable for all damage from theresulting

to the estate,tort real and from the removal of the common
property.

The rule of laid down the courtdamages by erroneous.was
the in deBy bonisjudgment thetrespass inasportatis property

the carried becomes vested in thegoods away andtrespasser,
athis furnishes rule as to the for suchdamages Theproperty.

to beis for his entireplaintiff compensated interest, for all that
he theloses of the andby operation wrong consequent judgment,
and no more. Theordinarily rule to theprescribed wasjury

value;the thewhole but anplaintiff owned undivided half. One
intenant common cannot make a division of the common prop-

thewithout consent of the asother, so to affecterty the rights
verdict,of either. The founded on this error,being must be set

aside, unless the remitshall one half theplaintiff as-damages
thesessed by jury.

Half the remitted thedamages being by plaintiff, judgment
on therendered verdict.was


