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if the willanddirecting gives estate,A the sell them noexecutors towill, land,
and remainsmake no the it to the heir,other of descendsland,disposition

until thehis sold executors.by

theland in behalf of owner,enter onIf without antecedentone, any authority,
andif he afterwardsthe of owner, ratify it-;his will enure to benefit theentry

thethe land beforebringing an for onhis action committed entry,trespasses
were to maintainbe a in anwill sufficient caseratification, entry necessary

the action.
fregit,clausum with-this State an heir maintainIn or devisee may trespass quare

makingfirst an the land.out intoentry

theand enteringclausum forfregit, breakingquareTrespass,

in andclose, Windham, awayand cutting carryingplaintiffs’
and timber.wood

theon a ease agreed by parties.factsfollowingThe appeared
fee of theof died seized inDexter, Boston,M. lateJonathan

executed and1844, by will,and hisin dulypremises, May,
direct-after someMassachusetts, bequests,in pecuniaryproved

“ of saidthe and remainder myed All residueas follows:
toI executorsor directestate, real, mixed, mypersonalwhether

at as deem and to convertsell such times may expedient,they
in mort-into one to be investedfund,the same common safely

thereal then directions foron estate.” The gavewillgages
be the sale ofof the fund that should raised byappropriation

The made no other of the realthe estate. will disposition
thethe not been sold executors.estate, and havepremises by

the with covenantsdefendant a deed ofhavingThe premises,
27,NovemberParks,oné datedfrom Alexanderof warranty,

on the land inentered1, 1848,and recorded December1848,
1849," cut and carried away woodandandJanuary February,

which, suit isthisis the for whichtimber, brought.and trespass
in Parks.title AlexanderNo was shown

forF. theFrench, plaintiffs,1852,In Henry attorneyAugust,
thetake ofthe Parker toman name of possessiondirected a by

was done enteringof the byin whichpremises plaintiffs,behalf
in their declaringof andwitnesses,thereon in presencepresence
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had noticedefendant priortheofthe whichthe of entry,object
of this suit.to the commencement

at of Jonathanheirsand lawthe childrenThe areplaintiffs
M. Dexter.

en-thebe that wereIf should of plaintiffsthe court opinion
the amount ofthat damagesitrecover,titled to was agreed

theonto bearbitrator, byan agreedshould be determined by
court,the and judgmentor a commissioner byparties, appointed

the; thatrendered the amount and costs otherwise plaintiffsfor
forand the defendant havenonsuit,should become judgment

costs.

thefor plaintiffs.Stickney,

for the defendant.Massachusetts,ofHarmon Briggs,

M. to theDexter,C. J. JonathanPerley, according agreed
di­land, 1848,died seized of the in and hiscase, willMay, by

rected his executors to sell it at such times as deemthey might
no of the land.The made otherwillexpedient. disposition

The not the estate in the butland,will does executorsgive any
bare to executors to sella to. sell. A deviseauthorityonly

land,the interest in the but a devise that the executorspasses
themor that the land shall be sold butsell, them,shall givesby

;;sec. 169­ 4 Kent’s Com. 320­Littleton, Howel v.a power.
;382­ Schauber,Cro. Car. Jackson v. 7 187.Barnes, Cowen

heirs of theland then descended to the atThe lawplaintiffs,
his and the not exerciseddevisor, death, executors, havingupon

to the title in thesell,their remainslegalpower plaintiffs.
law,the common an heir or devisee cannot maintain tres­By

entered But ifuntil he has and taken actual possession.pass
the committed,he after he maintainentered wastrespass might

a committed before his and aftertrespasshis action for entry,
In case histhe death of his or devisor. suchancestor, entry

from the death of thehim in a relationgave bylaw possession
3 1devisor, or ancestor. Com. Dig., (B, :) Chitty’sTrespass,

Pl. 177.
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In the aftercase, thepresent and before the suittrespass,
was commenced, Parker, in behalf of the entered andplaintiffs,
took of the land.possession that Parker enteredAdmitting
without antecedent if his in theirany still, act, doneauthority,
name and in their wasbehalf, and theratifiedrecognized by

his will enure toplaintiff, their have theentry benefit, and same
effect as if it had been made If an infant,by prior authority.
or man of full haveage, lands,of intorightany anyentry any

in the name and to the usestranger, of the infant or man of full
enter into theage, may lands, and this shall vest theregularly

lands in them without any command, orprecedent, agreement
Litt.Co. a. thesubsequent. 158, To same are Fitchet v.point

Adams, 2 ;1128­ Smith, 12 N. H. and34,v.Strange Payne
PacketsLine v. 12 N. H.Co.,Man. 368.Despatch Bellamyof

an to beentry to maintain thisSupposing action,necessary
the of the suit is a sufficient ratification ofbringing Parker’s act
of in behalf of the and theentering vested inplaintiffs, entry
the aplaintiffs, by relation, sufficient to main-legal possession,
tain this action.

Even if the doctrines of the common to thelaw were applied
the are entitledcase, plaintiffs to recover. But in this State

the who has an estate in land and a ofparty is, as aright entry,
rule, to have enteredgeneral and becomesupposed actually

seized and to his fortitle, the ofpossessed according purposes
his ofwrit or action of This ruleremedy by entry trespass. is
not allowed to thechange substantial and theofliability right

an iswhere to take ofparties; aentry advantagenecessary
condition or it must beforfeiture, made. In that caseactually
the estate of the commences his Until heplaintiff with entry.
enters, he has made no election to insist on the forfeiture or
breach of condition. But where a has an and notestate,party

mere righta to obtain an estate, immemorialby entry by usage
State,this hein to themay, regardwithout derivation of his

count in' a oftitle, writ on his own and aequity seizin, disseizin
done to hehimself, never had actual ofalthough thepossession
land. The in such case for thelaw of thepurposes remedy sup-
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him toposes seized,have entered and and to have beenbecome
disseized of are inthe tenant. In all our writsby entrypractice,
the nature in theof the of sur disseizinwrits entry quibus.
Concord 529;v. 9 N. H.McIntire, 6 N. H. v. Bailey,Gibson

;168­ and we to the ac­understand that the same rule applies
tion of never had actualand that a who hastrespass, plaintiff,
possession, of an maintainwithout the ceremony entry,may,

for done to his land after his title accrued.trespass damage
This rule, the substantial ofhowever, cannot enlarge liability
the defendant, nor the of thecharacter whichchange possession
he had in the land.

The recover,áre entitled to and the amount must beplaintiffs
ascertained reference to commissioner,an arbitrator or as isby

inprovided the case.

StephenH.James Price v. W. Dearborn.

action,assessing damagesthe in may appointIn a the court adefaulted master
assessed; thoughdetermine the designatedto amount to be but he be as

“auditor,” appointment proceedingsuch is not a under the statute which
provides appointmentfor the of auditors to state the accounts between the
parties, consequently party right,and provisionsneither has the under the of

187, Statutes,5, chap. question damagessec. Revised to have the of submit-
jury upon reportted to a the return of his in such case.

entered,upon being to have the dam-party right,If either has the defaultthe
by neglecting submit aages by jury, rightthe is waived to motionassessed a

purpose report.madeappointed for that has histherefor until after the auditor
case,objection report such that it is made in thethe of the auditor inIt is no to

alternative; being reported damages, depend-asof the two or more sumsone
upon report,stated in the and sub-questions by the factsing of law raised

the decision of the court.mitted for
sheriff, to himupon execution delivereddeputy having moneyA collected an

default, the sameby creditor, was atattorney he was inthe of the for which
account, uponandpersonally upon severaattorneytime indebted to the


