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faith,in and the desertion andthis to have been made goodcase
continuedboth for the entirethe libellee havingabandonment by

a here,three after domicil consti-acquiredof newyears,period
and a is decreed.divorce,of divorce thereforetute causesgood

v. M’Duffie.State

subject withDogs are the when collars theirand,of aroundkeptproperty,
having engraved astheir owners’ names arethereon,necks, statute,required by

againstas the the statute willful and injurywithin of maliciousfully purview
to as other ofestate, speciespersonal personal property.any

An indictment lies under that for the andwillful malicious destruction ofstatute,
alleged to havedog,a been worth and to have had around itsfifty dollars,

engravedneck a brass collar with its owner’s name thereon.

thethat defendant, atalleging Rochester, Octo-Indictment,

did13, 1356,ber andunlawfully, shoot, killwillfully maliciously
certainand a dark brindled of the ofvaluedestroy dog, fifty

and of thethe ofdollars, part personal estate oneproperty,
andand then thereMcDuffie,Daniel around hishaving neck a

the ofname his aforesaidbrass,collar of with owner engraved
thatthereon; and the andkillingby shooting, saiddestroying

theaforesaid, estate of the saidas Danielpersonal McDuffiedog
&c.contrary,injured,was greatly

todefendant the indictmentquashThe moved on the ground
not set crime toit did forth known theanythat law.

Wheeler, for the respondent.
inbase nature of law,of contemplation asThings dogs, &c.,

the belaw,common ofcannot, subject larceny. Thisby doctrine
all of the authorities tois berecognized by found infully the

442;L. 2 Blk. Com. ;1 Bouv. Dic.books. 397­ 4 ;do. 236­
203.5 N. H.Ladd,v.Norton

“934,Or. Pl. the doctrine isIn 3 thusChitty’s stated: At
animalsconsidered as ofdogscommon were baselaw nature,
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criminalthe in them notand at all by anyproperty protected
enactment.”

“ have insame A aThe authorities mansay, may property
will civil 'action.” And this,them which the law aprotect by

the law,the commonbelieve,we is only recognized byremedy
to this a manfor of whichany species property may sufi-.injury

“ disturbed,The the tofer. of State” does not seem bepeace
“or its violated.dignity”

It can be said that is of thethis an arbitraryhardly principle
and unsustained itlaw,common since hasreason, alreadyby

been our own court and to our statuterecognized by applied
the case in 5 N. H. 203.citedconcerning larceny, by already

statute sec.549,have a whichStat., 11,)weAgain, (Comp.
itdeclares to kill, maim, wound,criminal or disfigurepoison,

are not from&c., named,certain but themanimals, among dogs,
intended man to his civil actioninfer it to leave awe waswhich

in these animals.he suffer tofor any injury may respect
statutethis is sustained anotherAnd inference (Comp.by

“; No shall beis asStat., 286, personsec. followswhich5,)
shall be found notany havingby killing dogliable law for which

theleather,or with namebrass, tin,his a collar ofaround neck
so that notowners, thereon,”the or carved orowner, engravedof

be a unless hekillinga civil can sustained for dogeven action
the of thiscollar,his a toon neck provisionshave agreeably

under statute,he is not liable thisand thenstatute, clearly
in civil action.except

itself,that this latter statute ofIt seems to us without any
to the of the common law,reference recog-positive principles

in the and other statutes referredcited, to,nized case clearly
under the this indict-statute whichnegative any liability upon

be isment is claimed to orfounded, whatany liability except
itself.bydeclared

theHamlin, forSolicitor, State.
law,At the common did not amount tostealing dogs felony.

350­ ;R. & R. 5 N. H. 204.Rex v. Searing,
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But statutes have been enacted invarious makingEngland,
im­the of a andmisdemeanor, finestealing dogs punishable by

31;8 sec. 929, Vict.,& 8 &IV.,7 Geo.prisonment. chap.
1; 236.47, sec. 10 ch. cited 4III., 18,Geo. Blac. Com.chap.

are in ofState,this and the rightBogs personal property
themin can be action. H. 204.protected civil 5 N.byproperty

The owners of this kind of be tomay payproperty required
ita tax medium of Stat.,for the a licensethrough Comp.law.

ch. sec. 6. sec.229, Stat.,133, 19, designedChap. Comp. was
to a more effectual to real andgive protection personal estate, by

which,certain before the enactmentacts, of therendering stat-
the civilute, actions,of nowsubjects punishablewere indict-by
fine,ment and or What was before a maliciousimprisonment.

misdemeanor,is a but anotnowtrespass felony.
inIs thewithout of thedogs ?property protection statute It

is bynot the of the statute.excepted language isWhatever
“ estate”personal is within its Is therelanguage. reasonany

ofthis should not bespecieswhy ?property protected Why
not a man thatshould a ofdog thepossesses actual value of

in instance)this and has$50, who(as complied with the provis-
ions the for theof law of such andprotection property, perhaps

considerable sums of as taxdoga inpaid themoney ofshape
should he notlicenses, have the ofwhy protection this statute ?

andif any personAnd wantonly orwill de-maliciously injure
such shouldwhy theproperty, law be so construedstroy as to
hismake apecuniary shield for his maliciousirresponsibility act ?

The construction the Statute contends for is to theagreeable
of the statutes before referred to.principles English

forAn indictment malicious mischief liewill for akilling dog.
Latham, 13 Iredell 33.State v.

J. TheFowler, indictment in this case is founded on the
section of the 215th of the Revisedeighteenth Statutes,chapter

which is in these :words
“ If shall andany commit actperson willfully maliciously any

tree or for ornament use inwhereby any orplaced growing any
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street, oror other thegarden, realyard, square placer, whereby
beor estate of another shall such shallpersonal personinjured,

be in the common afor termpunished notby imprisonment jail
less nor more than one or finethan not ex-year, bythirty days

hundred or both of saiddollars,one inceeding by punishments
the the court.”discretion of

It the the 13th daythat on of Octoberalleges respondent,
inlast, Rochester,at this did andcounty, willfullyunlawfully,

kill and a dark theshoot, brindleddestroymaliciously dog, prop-
of one Daniel and of hisM’Duffie, estate, oferty part personal

then$50,the value of and and there around hishaving neck a
his namecollar, thereon,brass owner’swith engraved whereby

the estate of said Daniel M’Duffie waspersonal injured.
that has been theThe to maintenance ofurgedonly objection

indictment, rests on the that lare not theassumption dogs.this
of and not estatethereforesubject property, personal capable

of and thewithin ofbeing willfully maliciously injured meaning
the statute. can no forWe foundation thisperceive objection.

theanimals,are domesticated or tame and as muchDogs subject
cattle orhorses,of or asownership, sheep.property Trespass

lie for them. The ofor trover a is awill delivery dog good
consideration for an An assault be inassumpsit. may justified

a;defence of one’s The case CokeSwans, 18,7 Ire­dog. of
;Croke Eliz. 125­ F.;land v. Biens 2Comyn’sHiggins, Dig.,

392 to391, 393,Black. Com. and (notes Ed.)Chitty’s
is the andA without a collar of troverdog subject property,

theconversion,be maintained for its even where statutemay
the of such v. 1legalizes dog. Cummings Peckham,killing

.Met. 555­
It is not for the of an action formaintenancenecessary killing

a that it should be to be of value. Itdog, shown pecuniaryany
thefor the to of the after evidencevalue, hearingis jury judge

of the and of the animal.qualities propertiespeculiar Dodson
;& Batt. v.v. 4 Dev. 146­ 17Mack, Snyder,(N. C.) Dunlap

561; Strok,Barber Leutz v. 6 & R. 34.Serg. (Pa.)(N. Y.)
athe the haveBy law, although owner lawfulmightcommon
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inforin maintain a civil action any injuryanddogs,property
1them.not be committed ofcouldthem,to larcenyrespect

said in512. This to be respectHale’s Pleas of the wasCrown
andreclaimednature, because,of the thoughbaseness of their

so differfood but andmade not for pleasure,servetame, they
tame, which, bymade wildswans, &c., thoughfrom pheasants,

512.511,C.for 1 P.nature, serve food. Hale’s
are of soBut a man have in some whichthingsmay property
;them noof andbase a committedthat no can benature, felony

blood-hound orman as of athem,shall lose life or member for
Russ.a;mastiff. Rex v.Swans, 18,Case 7 Coke Scaring,of

H. 204.350;& R. 5 N.Ladd,C. C. Norton v.Ry.
oftheIII., 18,an act of the 10th stealingBy George chap.

or andfine,the offender todogs whip­subjected imprisonment
;Title,Bain’s Justice, Dogs­ping, upon summary proceedings.

Rex M.v. & 331.S.Helps,
to re-In a of the court refusedNew-York, justice supreme

atlease one indicted in a valuedfor dog,grand larceny stealing
one hundred and committed for ofdollars, bail,to prison want

to the that the of larcenywereinclining opinion dogs subject
the statutes of 1 Parkerthat State. v.People Maloney,under

C.R. 593.
theBut do not deem it material to the decision of questionwe

before are or the ofus, whether are notdogs larceny.subject
that, our are it no means fol-laws, not,Admitting by they by

that not be the of the and maliciouslows willfulthey may subject
the act under the indictmentwhichpunished by presentinjury

affordfound. The of that act was to morewas evident design
to undereffectual against aggravatedprotection injuries property

offences, acts,as criminal whichcircumstances, by punishing,
Andits had been as civilbefore regarded only injuries.passage

in valu-of its ano reason thecan see ownerwhywe property
the willfulis not as of againstable quite deserving protectiondog

asof the reckless andand malicious malignant, propertyinjury
or in theshade, ornamentalfruit, trees, gar-in standingwhether

or of their or in a street or orowner, square,den publicyard
ofotherany personal property.species
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It is intrue, the order to securelegislature, responsi-proper
for animals,sometimes committed thesebility havedamages by

deemed it toadvisable enact that no shall be liableperson by
forlaw found not his neck a collarkilling any dog aroundhaving

of tin orbrass, leather, with the name of its orowner owners
carved or thereon. Statutes,Revised sec.engraved 127,chap.
5. But these unlawfulness,thevery provisions pre-suppose

to their enactment, byof undertake,andprior killing dogs,any
a of outlawry, to sanction the bespecies of such as shallkilling
found a kindparticularwithout of collar, marked in a particular
manner theirwith owners’ names. The of such anadoption
enactment is to aequivalent thedeclaration thatlegislative

of all thekilling dogs having collars is andrequired unlawful
unjustifiable.

The the isdog, which mali-respondent charged havingwith
iskilled, toalleged have been of the value of dol-ciously fifty

and to have wornlars, around its collar,neck a brass with its
name asengraved thereon,owner’s for itsrequired protection

under the statute. As this the ofdog was legitimate subject
was the and mustproperty, specially protected statute, beby

for thetaken, of thepurposes present motion, to have been
dollars toworth its owner, entertain nofifty we doubt that its

and maliciouswillful destruction, as in thecharged indictment,
an to thewas estate of owner,itsinjury personal within the

of the statute on the indictmentmeaning which is founded.
The motion to must he denied.quash therefore


