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aor limitsallegation defines,indictment which describes, qualifiesAn in an
beand mustcharged, averment, provedis amatter material to be descriptive

laid.as
for di-used in a libelto betake thetoA commissioner, depositionappointed

toin such caseallwhichrule of court testimonyunder the requiresvorce,
doescourt thatthe fora purpose,be taken before commissioner byappointed

histhe fromthe oath to ap-to administerhis deponents,not derive authority
limitin ororthe define,nor does any way qualifyappointmentpointment,

the oath.to administerhis authority
in suchthe containedperjury, assigned in depo-for testimonyIn an indictment

the commissioner onwas administeredalleged that the oathit was bysition,
“ justice and authorizedbeing a of thea he then peace, dulyspecified,day

thewasthat the commissioneradminister said oathand appointed byto
as that on which thetheat a thereof tocourt term day specifiedsubsequent

— allegationthe latter was notwas thatheld, descriptive,oath administered,
might rejected surplusage.he asand

The indictment onfor that theallegesIndictment perjury.
libel for1854, a divorce was filedof withsixteenth September,
of the ofof the Court Judicature forthe clerk Supreme county

Jane C. then hisdefendant,theStrafford, against Langley,by
at thecourt,of said term held; that the thereof atwife justices

ofTuesday December, 1854, dulyon the secondConcord, ap-
commissioner,H. to takeCharles the toBell, testimonypointed

thelibel,of said Bell thenbe used in the said andhearing being
said thea of the for thatcounty; defendant,there peacejustice

theonworth,at in said of Novem-Somers county, twenty-eighth
made oath to a him before saidber, 1854, signed bydeposition

aforesaid,commissioner and thereBell, of the asjustice peace,
andand then sufficienthaving and power authority,competent

and authorized oath to saidsaidbeing law to administerduly by
de-The is of thein theLangley. testimonyperjury assigned

fendant contained in said been swornto haveallegeddeposition,
to before the said Bell on the November,of 1854.twenty-eighth
The defendant moved to the because it did notindictmentquash

it the of the indict-offence,charge appearing by allegationsany
commissionment that the thecommissioner received which
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ofauthorized the thehim to administer oath on second Tuesday
thatand that the oath administered beforeDecember, 1854, was

wit,totime, on the of November preceding.twenty-eighth

cited the 4thHamlin, in behalf of theSolicitor, State,County
that if thesec. of 231 of the and contendedStat.,chap. Comp.

thetime ofin relation to the andfact,entire averment manner
the the indictmentof commissioner were rejected,appointment

;be in of the that thisstill andcomplete support positionwould
218; Ib.he 15 N. H.be as citedmight surplusage,rejected

238; 252;281; 251; 13 Pick. and359,Pick. 4 Pick. Ib.3 ­
Met. 288.1

R. the that the ofHastman, for authorityrespondent, argued
derived from histhe commissioner to administer the oath was

the cause,to take the in particularcommission testimonyspecial
3be and citedlaid,and that the commission must asproved

; Punshon,3 Stark. Rex v. 3Ev., 1135,Greenl. sec. 190­ and
; 217,96­ that sec. of of the Revised4,though,Camp. by chap.

to outit is declared to be setStatutes, unnecessary specifically
the theoath,the of theauthority person administering yet

set forth as under and in virtue of the commis­beingauthority
the is bound to the assion, commissiongovernment prove charged,

and that such it that no hadwouldproofupon appear perjury
the time of the oath thecommitted, takingbeen tobeing prior

it,of the to thisexistence administer andauthority appears
the theindictment,the face of and that couldallegationupon

not be as a commissionsurplusage, beingrejected necessary
the rule court inunder of such case.

Sawyer, J. When an indictment contains an allegation
is of some matter material to be thedescriptive charged,which

can never be as but must beallegation rejected surplusage,
as laid. in orIf, describingproved any person thing necessary

to be set forth in the it doneindictment, is circumstanceswith
of more minuteness and than is those cir-required,particularity



TERM, 1857.JANUARY 531

Langley.v.State

laid,asmust bematerial,all and provedcumstances become
not ap-the willthe or proofshownperson thing byotherwise

to be identical thatwithpear alleged.
etbe secundum allegataa to be it musthad,If isrecovery
to; inthe is entire inflexibility respectand rule one ofprobata

matters. The casesall such of materialavermentsdescriptive
in the case of Stateare collectedthis of whichpoint,upon many

ofThe rule admits15 H. are uniform.215,v. N. quiteCopp,
matter of doubt.no aIts is sometimesquestion. application

an in an in­averment,A familiar it the ofillustration of is case
thatdictment for an the execution of hisofficer inresisting duty,

he It is sufficient to allegewas andduly appointed qualified.
town,that orsheriff,the officer for hisconstable, &c., countywas

officer,and as suchevidence, that he wasparol actingshowing
in the be sufficient tooffice,of the duties of the woulddischarge
sustain the indictment of andhiswithout proof appointment

But it is that hequalification. when wasalleged duly appointed
■—and this a to define andqualified averment of characterbeing

—describe matter to beofficial the materialhis authority
be of the evi­must thecharged proved properby production

the ofdence to his the of oathand takingshow legal appointment,
office, that thewhere is allegationlaw. Wheneverrequired by
is one thethus or limitsdescribes, defines, thingwhich qualifies,

to be thematerial it ofaverred, legalbecomes an essential part
toaverment,claim or beout,set and is acharge descriptive

proved.
The indictment in this that the defendant madecase alleges

to theoath in is contained the assigned,whichdeposition perjury
on the of the oathand that wasNovember, 1854,twenty-eighth
taken before H. forth theCharles In order to setBell, Esq.

ofcrime it thatwas to in the indictmentperjury, avernecessary
BellMr. had to the oath.administercompetent authority By

the of 4,sec. it217, Stat.,Rev. is sufficientprovisions chap.
for this topurpose, terms,the matter in thoseallege general
without forth the the ad-official character ofsetting magistrate

the or theministering oath, specifying particularotherwise
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he acted. theunder The stat-which whichauthority allegation
“isute made the he thensufficient, by averment,pronounces

and andsufficient and beinghaving competent power authority,
to administer said oath.” indict-authorized Theduly lawby
the thecontains further thatment, however, allegation justices

at the term held on theCourt,of the thereof secondSuperior
December, Mr. Bell a commissioner1854,of appointedTuesday

tothe in the case in theto take which wasdepositiontestimony
is anbe used. If this averment of materialdescriptive any

itmatter then is itself and must bematerial,charged, proved,
to have been It is contendedalleged.although unnecessary by

the counsel for the that it defines theandrespondent qualifies
Mr.of Bell to administer the oath. it has thisIfauthority op-

then it is to the of theeration, clear, allegationsaccording
of theindictment, the oath was taken to the existenceprior

administered,under it towhich is have beenallegedauthority
the crimeand this the indictment fails to set forthviewupon

be sustained.think, however,of this cannotWe viewperjury.
in mustcourt,the rule of taken a libel for divorcetestimonyBy

be taken a commissioner the court for that pur-by appointed by
does nothowever,The confer thepose. appointment, upon

commissioner to administer the oath thetoauthority deponents.
It is a the court the multi-fromdesignation by amongmerely
tude have that officialwho virtue of their char-authority by

of oneacter, deemed suitable and that service in theforproper
case. If the indictment that the oathparticular allegedmerely

administered Mr. Bell,was he a commissionerby being appointed
the court to take the case,in the there can be noby testimony

itdoubt be set forthdefective,would because it would not any
to administer the oath. The must existlegal authority authority

ofvirtue the official of the commissioner,characterby independ-
ent of the That to his inaddsappointment. nothing authority

toreference his to administer the oath. It selectspower merely
him as a to administer forit,proper magistrate qualifiedalready
■the exercise of the in that case. The rule of courtpower may
exclude the not taken a commissioner sodeposition, when by
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in thefrom used as aappointed, case, defectivebeing orcaption
the interest of theor excludeconsanguinity magistrate onemay
taken before theto be used To constitute itjury. isperjury

the false bethat in relation to matters mate-necessary testimony
itissue,rial to the but notis material the thatto theperjury

in such formis or comes from suchtestimony sources, or through
that it issuch channels to be used atcompetent the forhearing

it taken. The of thewhich was whole allegation therelative to
immaterial,of the commissioner is andappointment be re-may

and theas motion tojected quash shouldsurplusage, be denied.


