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fraud;groundit of heparties a contract seeks to on theIf one of the to rescind
suit, hemust, brings his and a reasonable time afterbefore be within discovers

restore,fraud, restore he under thethe or offer to what received contract.

plaintiff gavebargain, byand made a whichplaintiffThe defendant the to the
payableapromissory person,a harness the note of third thedefendant for to

defendant, order, Theby plaintiffand him indorsed without recourse.or
harness, moneyassumpsitbrought recover the value of the or the receivedto

defendant;by alleging hea sale that had been induced to makefor it on the
by representationsbargain fraudulent of the defendant as to value ofthe the

— Held, showingplaintiffthat the could not recover without thatthe note.
suit,brought a hehe his and within reasonable time after discoveredbefore

returned,fraud, he offered to return the nbte the defendant.the or to

also, returning offeringHeld, plaintiff or to returnthat to the from theexcuse
thenote, received to show that the maker of note wasevidence could not be

insolvent, account value.and the note on that of no

1852,Assumpsit. dated October The4,The waswrit
one oncounts, annexed,an accountdeclaration contained two

“for harness,”of oneof a item $18.18, singlesingleconsisting
the defendant, 28,the to Marchsold plaintiffas bycharged
had received.and In his; the other for $20.00, money1852

theclaim be for ofthe stated his to valueplaintiffspecification
to the defendant theand delivered onwhich he solda harness

in for theMarch, 1852, and whichof paymenttwenty-seventh
him Johnto the note of Whit-on that transferreddefendant day
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origi-foring, 1, 1852,$18.00, datedjr., February payable
“to the or him not-order, and indorsednally defendant, by

so thatholden,” harness the defendant sold,which subsequently
he it.could not the de-return, or obtain Theplaintiff plaintiff,
fendant and resided in the sameWhiting neighborhood.

The claimed to the therecover on that notegroundplaintiff
of ;him,to that thisWhiting, when transferred worthlesswas
was defendant,known at the to the but to thetime unknown

that the defendant then to theplaintiff; represented plaintiff
that the note thehe, defendant,was it notwhen knew wasgood,

but that thegood, worthless, and under the circumstances sale
of the to the him.note a fraudwas onplaintiff

trial the the note of andUpon plaintiff produced Whiting,
offered evidence to that it had been transferred to himprove by
the defendant on the of inMarch,twenty-seventh 1852, pay-

;ment, in whole or in for a horse harness that itpart, was part
of the thatoriginal the note should be forbargain thegiven
harness; that afternoon,the same the tradebefore madewas
and notethe the beentransferred, defendant had informed that

failed,had that hisand had beenWhiting attached forproperty
;his debts that transferred,thewhen note was inWhiting, was

fact and theinsolvent, him;that note could not be ofcollected
trade,that the at the timedefendant, of the therepresented

note to be and able to it.good, Whiting abundantly pay
The introduced that about fourlikewise evidenceplaintiff

weeks after the he onMarch, 1852,of called thetwenty-seventh
note, indefendant with a to read it thewitnessWhiting’s got

and himand the then asked ifdefendant,ofpresence hearing
for amount,he the or secure him to thatit,would pay money
that not himand the defendant he thepay money,wouldreplied

trade a thebut horse for note.would
he had onevidence that ever calledThe offered noplaintiff

return the note tonote,to the or ever offered toWhiting pay
defendant harness,,the of the thedefendant, or ever demanded

or for it.pay
theevidence,The hisclosed defendant movedplaintiff having



CARROLL.558

v. Gilman.Cook

to thewhichthe motionnonsuit, granted, plaintiffa and wasfor
excepted.-

theforSail, plaintiff.
delivered beand maintained forsold mayThe count for goods

;Notes title,Oliver’sfraud. p.obtained Assumpsit,bygoods
lies to recover obtained by3d moneyedition.140, Assumpsit

has beenthe contract rescinded.orfraud,or whereimposition
the bill133. If or note ofR. was no1 T.Barret,v.Tower

the creditor consider it as amayin payment,givenwhenvalue
for debtan his Sted­action immediately.and commencenullity,

be1 3. Indebitatus main­Gooch, assumpsit mayv. Esp.man
the tort.fraud,of obtained by waivingthe value goodsfortained

3 274.Prescott,Hill v. Taunton
a noterecover, notwithstanding worthlessThe mayplaintiff

1 East 55.Price,Farr v.inbeen payment.have givenmay
maintainrecourse,withoutnote, assigned mayof aassigneeThe

if debtor fraudu­the theto assignor,for money paidassumpsit
to Hartonof the makerthe pay.abilitymisrepresentedlently

Minor 166.Scales,v.
delivered receives a chosesold andfor goodsthe creditorIf

has not been obtain­andas collateral security, paymentactionin
for the Lucasgoods.he recover in assumpsitit,ed from may

the of& R. 307. Where purchaser goods10 S.Jenness,v.
third andnote of a guaranteesseller the person,to thetransfers

he indue, recoverif not whenthereof, maypaidthe payment
8 535.WendellKnight,the Butler v.for goods.assumpsit

theif thecredit, agreedon security upon byIn case of sale
thedifferent fromandworthless,out to be repre­turnsparties

thebe other fraud on ofif 'there partthe orof buyer,sentations
action lies im­contract, antheavoids specialthe whichbuyer,

15 Mass.Gore,Bank v.the of thefor price goods.mediately
1; Nance,v.Foree, 6 Johns. 110­ Stewart; v.79­ PopeWilson

15 Johns. 475.; Drake,354­ Price v.
J.,H. C.384, Richardson, observed,3Davis,In Hill v. N.

“ lie forindebitatus willIt been decided thathas' assumpsit
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to sellthethe defendant fraud plaintiffwhich by procuredgoods
had intodefendant gottenand which theto an insolvent person,
3 Taunton 274.Prescott,and cited Hillhis v.own possession,”

J.and for the defendant.Bell,8. Emerson

statedastheseJ. The between parties,C. bargainPbrley,

theforthe harnessan ofcase,in the was in substance exchange
in addition to thesome boot paidnote of withWhiting, perhaps

ordollars,forof the harness eighteennote. It not a salewas
ortransfer of the toand a paysum inother money,any nofe

contract of sale orof the originalthe It wassecure partprice.
orbe taken as towardsthat the note should payment,exchange

There in the case tendingfor the harness. is nothingpayment,
definite asthe undertook to fix priceto show that anyparties

re-note notof the harness. The wasthe real or valueagreed
debt;for adebt,of a or as collateralin securityceived payment

it.before the or was createdno debt existed bargain, byfor
thethe harness for note.harness,for the andThe note givenwas
claim onto that never hadaccording bargain, anyThe plaintiff,

for otherin northe defendant for dollarseighteen money, any
sum.

to beor offered theproved, proved byThe misrepresentation
as entitle him tofraud on him would legalsuch awasplaintiff,

two different rem-his choice ofhimredress, the law allowedand
and the defendant forthe sueaffirm contract; heedies might

; theremain in forceease the contract; in that wouldfraudthe
leave the harnessandthe note of Whiting,keepwouldplaintiff

ofamountrecoverdefendant, and he whateverthe wouldW'ith
from the fraudulent misrepresentation.he had suffereddamage

that; he byto this course might saynot confinedBut he was
contract,to make thehe inducedthe defendant wasthe fraud of

rescindit, and mightwas not bound to stand bythereforeand
vacated,In latter the contractcase, beingit aside. thisand set

of them re-in statu and eachbethe would placed quo,parties
made.the contracthe had before wasmitted to the whichrights
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The have hisplaintiff would harness and the note ofagain,
Whiting, with that beenany havemoney may withgiven it,

bewould returned to the defendant.
In order to a theclaim return of theharness, would beplaintiff

to orrequired restore, offer the noterestore,to he had re­which
forceived it. His claim to the underonly note the bargain,was

and that setbe aside hevacated,would and if chose to claim the
restoration of the harness. thatrule,Thi3 thegeneral whoparty

back,would recover on fraud,the of hewhat hadground parted
with a contract,under must and before heseasonably, hisbrings
suit, or offer toreturn, he hasreturn, whatever received under
the contract, is established onwell andextremely authority, may
be as fundamental andregarded Kimball v.elementary. Cun­

; Henderson,4 502­Mass. Conner v. 15ningham, 319­ ;Mass.
;Miner v. 22 Pick. 457­ v. 8Turner, Met.Bradley, Thayer

30;;552­ 3 v.Norton v. Greenl. 7Young, Fleet, Johns.Ketletas
;;324­ 2 288­Earl,Voorhees v. Hill Wasson v. 1Bovet, Denio

; ;3 1Barret,69­ Stewart v. Dana 479­ Towers v. T.Doherty,
;; East 452­East,R. 136­ Hunt 5 v.v. 1Campbell Fleming,

; H. ;Ad. & Ellis 40­ v. 3 N. 457­ StevensTemple, v.Shepherd
364; 338;v. N. H.7 N. H. Bank 14Gregg, EvansLyford,

;1 240­ Foster 288­Gale, ;v. Foster Webbv. 4Stone, Allen v.
19 217.Ford, Pick.

the for theIf defendant had his own note of thegiven price
harness, and the for the harness on thehad sued groundplaintiff

fraud,ithe had been induced to with tothat maintainpart by
actioji it or thethe not be to return tenderwould note.necessary

sufficient;betrial,note itIf the were on would for theproduced
note be no more than hisdefendant’s own would andpromise,

itthat was on trial thatwould heappearwhen couldproduced
it;suffered no from the to return inhave neglect otherinjury

the would then be in statuwords, parties placed completely quo.
Blanchard,v. 22 18. It would be aThurston Pick. different

a hadthe note óf third been taken for ancase, if exist-person
be thatdebt; but even this last case would not arewhich weing

here thefor whole transaction an entirewasconsidering;now
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contract; there but thewas no toagreement thinggive any
note for harness;the there to take the notenowas arrangement
as evidence of a debt, debt,or as for a inorsecurity payment
of a debt. The note ;was and for the harnessgiven exchanged
and as to the of the to this itrights suit, standsparties precisely
as if a horse or other had been forany commodity exchanged
the harness.

In the case there return the norpresent note,was no of offer
to return it. The demanded of the defendant theplaintiff

which the butmoney note,owed on the defendantWhiting
never owed that sum to the he did not receive thatplaintiff;
sum of him, and the harness for butwas not sold that ex-sum,

for the note.changed The did amount-plaintiff nothing which
ed to an offer to return the note and take back the harness. He
claimed the due on the retained the andmoney note, note, still
retains it. was done the suitNothing before was whichbrought
indicated an intention to return the note and take back the har-

andness, so rescind the contract the whereby placing parties
they were before the was made. The did not,bargain plaintiff
therefore, return or offer to return the as henote, wasseasonably
bound to if hedo claim thewould harness or theagain, money
that the defendant have for it.receivedmay

But the stated, case,as of his that the noteplaintiff ofpart
was andWhiting worthless,, introduced evidence on trial tending

to thatshow and that thewas without noteWhiting property,
could not be collected of him. are soldWhen with war­goods

and turn out to be of ano the maker of noteranty, value, given
the resist thefor the that noteprice may payment, upon ground

consideration, and is thatwas without not to show therequired
v. 3 N.were returned. H.goodsworthless Shepherd Temple,

; to455­ and a rescind a is not tocontract, returnparty, required
is for ofnote or void want aforged,a which stamp.

But the of third 'has beenwhen valid note a receivedperson
under the the who has received itcontract, and wouldparty

the torescind the he can not excuse omission returncontract,
before the that the makerthe an offer tonote, by juryprove
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Thewas insolvent, and the note of no value.on that account
case of to the1 anGale,Evans v. Foster is240, authority

that note,of awhere apoint hasparty promissorypossession
he he canaction,which into return order to maintain anought

thatnot excuse the to thereturn it to juryneglect by proving
“the note exactwas TheIn case the courtworthless. that say,

ofvalue of the beascertain;note it is not it maymaterial to
“ somesome value Kimball” oragainst (the maker,) against

it. or littlewho has held At muchperson rate, whether ofany
itvalue, is the of the on the viewdefendantproperty plaintiff’s

of the case; there no offer towas return the ornote,of
return init, conditionorder to the defendant in as aplace good
as he theGale,was an of v.before.” On earlier trial Evans

maker ofdefendant to thewas introduce evidence thatallowed
the note that accountin that the note oncase was andinsolvent,

; and returned aso,worthless and the the fact to befoundjury
for defendant;verdict to the Superiorthe but a case senton

and theaside,andCourt, not the was setverdictreported,yet
theaction,evidence held to be In that plaintiffinadmissible.
note, thoughreturn thefinally nonsuited,was because he did not

ofhe tooffered and once in fact to the satisfactionprove, proved
the the notethat the of insolvent,maker the note andjury, was
on that hccount worthless.

in theAnd this the helddecision is in ruleaccordance with
is insol­notethe of acase, where makeranalogous promissory

; theor and the an plaintiffvent holder sues indorserbankrupt,
not notice the bankrupt­is excused from anddemandproving by

;or onof the maker. on Bills 196­ Storycy Baileyinsolvency
Notes, secs. 204.Promissory 203,

the nonsuit.onJudgment


