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The discretion vested in the judge of probate, to make, from the personal estate
of a deceased husband, an allowance for the present support of the widow, is
a legal discretion, to be judiciously exercised, subject to the revision and cor-
rection of the Supreme Court.

‘Where a husband -died at the age of eighty-one, leaving a widow eighty years
old without any property in her own right, real estate worth more than four
thousand dollars, and personal estate to the amount of one thousand dollarss
and owed but five hundred and forty dollars, the husband and wife having
lived together about sixty years, during which they had brought up respecta-
bly a family of ten children, of whom the youngest was thirty-seven years of
age, and had accumulated more than twenty-five thousand dollars’ worth of
property, of which about sixteen thousand dollars had been given and con- .
veyed by the husband, with the wife’s assent, to théir children before his death,
and four thousand dollars more had been conveyed by him to one of their
children without her assent,— held, that two hundred and fifty dollars was
not an unreasonable allowance to be made, by the judge of probate to the
widow, for her present support, out of the personal cstate.

‘Where such husband before his death had executed a will, giving therein to the
widow a legacy of one dollar, but made no provision whatever for her support,
either in the will or otherwise, and the widow subsequently received of the ex-
ecutor the legacy of a dollar, and gave & receipt therefor, but immediately
tendered the money back, demanded a surrender of the receipt, and filed with
the judge of probate a waiver in writing of the provisions of the will, accom-
panied by a petition for an allowance out of the personal estate of-the testa-
tor, — held, that the widow could not, on these facts, be presumed to have in-
tended to waive her right to an allowance, and that she was not estoppefi by
her receipt for the nominal legacy, given and retained under such circumstan-
ces, from insisting upon her legal rights, as the widow of the testator, to an
allowance for her present support.

ArpraL, taken March 81, 1855, by George W. Piper, exec-
utor of the last will of Francis Piper, late of Tuftonborough,
deceased, from a decree of the judge of probate for this county,
made March 6, 1855, allowing to the appellee, Abigail Piper,
widow of said Francis, out of the personal estate of said de-
ceased, the sum of two hundred and fifty dollars, for her present
support.  Two reasons of appeal are set forth by the appellant :

1. Because, if said Abigail was entitled to any allowance, the
sum named in the decree is too large, the said Francis-having
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made (though not by his will) ample provision for her support,
which she has accepted.

2. Because said Abigail was named in the will of said Francis
as a legatee, and had received the legacy given her thereby be-
fore she waived the same, and before said decree was made.

. The case was referred to an auditor, before whom a hearing
was had, and his report was presented at the present term.
From this it appears that Francis Piper died testate in Septem-
ber, 1854, leaving the appellee, his widow, and children, five sons
and four daughters. One daughter had previously deceased,
leaving issue. By the will, dated September 11, 1854, and
proved October 3, 1854, the testator gave to his widow and each
of the surviving children, except Clarissa, and to the children of
his deceased daughter, anominal legacy of one dollar each. For
Clarissa, who appears to have been partially insane, he provided
a comfortable support and maintenance out of his estate. All
the residue and remainder of his estate he gave to a grandson,
- son of the appellant, and appointed the appellant to be guardian
of that grandson, and executor of his will. Prior to the spring
of 1853 the testator had conveyed to each of four sons a farm
worth $2000, and to the fifth, Greenleaf, real estate worth $3000
to $4000. To four daughters he had given $1000 each, upon
their marriage. In the spring of 1858 he conveyed to Green-
leaf his home farm in Tuftonboreugh, on which the family had
lived about forty years, and which cost $+000, taking from him
an agreement to support his mother, if she would sign the deed
of the farm, which she refused to do. She had before signed
the deeds of all the real estate conveyed to the five sons sever-
ally. After the conveyance of the home farm to Greenleaf, the
testator removed to another place, leaving his wife with Green-
leaf, where she remained about three months, when she weat to
reside with a daughter. When the testator removed from the
home farm, he left for the use of his wife there about one hun-
dred and thirty dollars’ worth of household furniture, about eighty
dollars’ worth of which she afterwards removed to her daughter’s.
About a year after the testator abandoned his wife, she applied
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personally to him to know when he was going to let her come and
Live with him. He told her, never ; thathe had provided a place
for her, and she must go there and live. No reason is found to
have existed for this treatment of the old lady, other than thatit
is to be inferred to have taken place, because she refused to re-
linquish her dower and homestead in the home farm conveyed to
Greenleaf. '

At the time of his death the testator was eighty-one, and the
appellee eighty years of age. They commenced life poor, and
together, by their joint efforts, had accumulated the property
hereinbefore mentioned, amounting to about $20,000; and the
property undisposed of before the testator’s death was invento-
ried at $5,200. The whole amount of debts and claims against the
estate was only $540; the amount of personal property $1000.

On the first of March, 1855, the appellant paid to the appel-
lee the sum of one dollar, and took from her a receipt in full for
the legacy of that amount to her in the will. This money was
immediately afterwards tendered back to the appellant, and a
surrender of the receipt demanded. The appellant stated to two
witnesses, at or about the time this receipt was obtained, that
when the appellee signed the receipt he did not think she was
relinquishing any thing more than her legacy. On the sixth of
March, 1855, the widow, by a writing filed with the judge of pro-
bate, waived the provisions made for her in the testator’s will,
and petitioned for an allowance from the personal estate, for her
present support, and the decree allowing her two hundred and
fifty dollars, (from which the present appeal was taken,) was made
on the same day.

Dower in the lands of which the testator died siezed has since
been assigned to the appellee, and she has settled her claim for
homestead in the farm conveyed to Greenleaf, for the sum of
$500, and an annuity of $150 per annum during life.

At the death of the testator, the oldest child of himself and
the appellee was fifty-six years old, and the youngest thirty-seven.

Batchelder, for the appellant.
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* fimerson, for the appellee.

Fowwsr, J. Upon the facts found by the auditor’s report, and
shown by the copies in this case, the first question presented is
that raised by the second reason of appeal assigned by the ap-
pellant, namely, whether the appellee was estopped, by receiving
the legacy of one dollar and giving her receipt therefor, under
the circumstances stated by the auditor, from afterwards waiving
the provisions of the will, and claiming her allowance out of the
personal estate of her deceased husband.

It might well be doubted whether a nominal legacy of one
dollar only to the widow is such a provision as the law contem-
plates it to be necessary for her to waive before being entitled to
claim an allowance for her present support. It would seem, that
in order to render a provision for the widow equivalent to her
right to an allowance, it should be something substantial, afford-
ing to her the means of subsistence and decent attire at least,
until dower in the real estate could be assigned to her. Laws of
1880, 337, sec. 17; Rev. Stat., chap. 165, sec. 2 ; Laws of
1844, chap. 138.

But, admitting the construction of the law in accordance with
which the parties in this case have acted, we think it quite clear
that the mere receipt of the nominal legacy could work no forfeit-
ure of the right to an allowance, unless it were received under-
standingly, and with the intention of effecting that result. And
all the facts in the present case go to prove conclusively, that
neither the appellee nor the appellant so understood or intended
the payment and receipt of the dollar legacy. The great age of
the appellee, the fact that no provision whatever for her support
had been made in the will, or otherwise,-except upon a condition
" repugnant to her self-respect and personal independence, her en- .
tire destitution, and her conduct in at once tendering back the
money and demanding the surrender of the receipt, together
with her application for the allowance within five days after the
receipt had been given, all satisfy us fully that there could have
been no intention of the appellee to relinquish her claim to the
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personal estate, when she received the nominal legacy. The evi-
dence before the auditor indicates quite decisively that the lega-
cy was paid and received under a misapprehension —an idea
that it was necessary, to facilitate the settlement of the estate, as
a mere matter of form —and with an understanding by both
parties, that the rights of the appellee were to be in no way pre-
judiced thereby. We have, therefore, no hesitation in holding
that the receipt of the legacy by the appellee, under these cir-
cumstances, did not preclude her from waiving the provision
made for her in the will, and demanding an allowance out of the
personal estate for her present support.

The only remaining question relates to the reasonableness of
the allowance of two hundred and fifty dollars.

The discretion vested' in the judge of probate, to make from
the personal estate of the deceased husband an allowance for the
present support of the widow, is a legal discretion, to be exer-
cised judiciously and discreetly, subject to be revised and cor-
rected by this court as the supreme court of probate. Hubbard
v. Wood, 16 N. H. T4 ; Mathes v. Bennett, 1 Foster 188 ; Adams
v. Adams, 10 Metcalf 170; Kingman v. Kingman, 11 Foster
182. '

For about sixty years the testator and appellee, commencing
life poor, lived and labored together, nurtured and educated re-
spectably a family of ten children, acquired an estate of more
than twenty-five thousand dollars, and distributed sixteen thou-
sand dollars’ worth of it to their children, as they were married
and settled in life. Then, because the appellee refused to relin-
quish her interest in the old family homestead to a son who had
already received one or two thousand dollars more of the family
property than any other child, the testator abandoned her to the
tender charities of that son, without the slightest means of sup-
port except the use, by sufferance, of a scanty supply of household
farniture, ever afterwards rudely and harshly refused to live with
her, in his will made no provision whatever for her support, and
died leaving more than four thousand dollars in real estate, and
one thousand dollars’ worth of personal property, and claims
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against the estate to the amount of only five hundred and forty
dollars. We all think it was not, under these circumstances, an
indisereet or injudicious exercise of the diseretion vested in the
judge of probate, for him to allow the appellee two hundred and
fifty dollars out of the personal estate, for her present comforta-
ble subsistence and clothing. Indeed we can hardly conceive of
a stronger case, for a liberal exercise of the legal discretion
which the statute reposes in that tribunal, than was here pre-
sented ; and we are unable to perceive that any party in interest
has just cause of complaint against the proceedings in the probate
court,
The decree of the judge of probate must therefore be affirmed,

with costs to the appellee.

Leace ». KIiMBALL.

A mortgage of personal property contained no clause entitling the mortgagor to
retain possession. The mortgagee took possession of the property, and, the
condition being broken, sold it, but not in the manner prescribed by statute.
— Held, that the mortgagee had the legal title, and was rightfully in pos-
session ; that the mortgagor, having neither the property nor any right of
possession, but a mere right to redeem, could not maintain trespass. The sale
was not by virtue of any authority in law, the abuse of which would make
the mortgagee a trespasser ab nitio ; and the title of the mortgage was not
forfeited by a sale, though wrongful, as that of a mere bailee might be. The
remedy of a mortgagor in such a case must be an action on the case.

The statute forbidding a second mortgage without a reference in it to the first,
does not make the second mortgage void ; because the statute is designed to
secure the rights of the second mortgagee, and the parties are notin pari
delicto. )

An assignee of the mortgagor has no greatér rights than his assignor.

TrEspAss, for taking, &c., one yoke of oxen, three cows, and
one pair of two years old steers. Plea, the general issue.




