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make,The judge probate, personalin estatediscretion vested the of to from the
widow,husband,of a issupportpresentdeceased an allowance the of thefor

legal discretion,a exercised, subject cor-judiciouslyto be andto the revision
Supremerection of the Court.

yearseighty-one, leaving eighty"Wherea husband -died ageat the of a widow
right,old fourany propertywithout in her own real estate worth more than

dollars, personal dollars»thousand and estate to the amount of one thousand
havingdollars,fortyand owed but five hundred and the husband and wife

together respecta-sixty years, during they uplived about broughtwhich had
bly children,a family yearsyoungest thirty-sevenof ten of the ofwhom was
age, and twenty-fivehad accumulated worth ofmore than dollars’thousand
property, of givenwhich about sixteen thousand dollars had been and con-
veyed husband,by assent, death,the thewith wife’s their children before histo

four conveyed byand thousand dollars theirmore had been him to one of
—assent,children held, fiftywithout her that two and dollars washundred

not an made, by judge probateunreasonable allowance to be the of to the
widow, present support, personalfor her out of the estate.

will,such givingWhere husband before his thedeath had executed a therein to
dollar,legacya provision support,widow of one but made no whatever for her

otherwise, subsequentlyeither in the will or and ex-the widow received of the
dollar,legacy receipt therefor, immediatelyecutor the gaveof a and a but

back,moneythe receipt,tendered demanded a surrender of the and filed with
will,judge probate writing provisionsthe of a waiver in of the of the accom-

by petition personalanpanied a for allowance out of the testa-estate of’the
—tor, held, not, facts, presumedthat the widow could on these be to have in-

allowance,right estoppedtended to waive her to an byand that she was not
receipt legacy, givenher for the nominal and retained under such circumstan-

ces, insisting upon legal rights, testator,from her as the widow theof to an
present support.herallowance for

Appeal, 31,taken March 1855, W. exec-by George Piper,
of theutor last will of oflateFrancis Piper, Tuftonborough,

deceased, from a decree of the of for thisprobate county,judge
made March 6,1855, theallowing Abigail Piper,to appellee,

of said Francis,widow out of the of said de-estatepersonal
ceased, the sum of and dollars,hundred for hertwo fifty present

reasons of are set forth thesupport. Two appellant:appeal by
1. if said entitled to theBecause, allowance,wasAbigail any

■sum named in the is too the said Francisdecree large, haying
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made not his her(though forby will) ample support,provision
shewhich has accepted.

2. Because said was named in the ofAbigail will said Francis
as a and had receivedlegatee, the her be-legacy given thereby
fore she the same,waived and before said decree made.was

The case was referred to an auditor, before a hearingwhom
had,was and his was at the term.report presented present

From this it that Francis died testate inappears Piper Septem-
ber, 1854, the his and sonsleaving widow, children, fiveappellee,
and four One deceased,haddaughters. daughter previously

issue. theleaving will, dated andBy 11, 1854,September
October the3, 1854, testator to his andproved eachgave widow

of the children, and to thesurviving Clarissa, children ofexcept
his deceased a nominaldaughter, of one dollar each. Forlegacy
Clarissa, towho been heappears insane,have partially provided
a comfortable and his Allmaintenance out of estate.support
the residue and remainder of his he aestate togave grandson,
son of the and to betheappellant, guardianappointed appellant
of that and executor of his to thegrandson, Priorwill. spring
of 1853 the hadtestator to each of sons a farmfourconveyed

the$2000, fifth,worth and to real estateGreenleaf, worth $3000
to To each,four he haddaughters given upon$4000. $1000
their In the of 1853 hemarriage. spring conveyed to Green-
leaf his home farm in on which theTuftonborough, hadfamily

aboutlived and which costforty from$4000, himyears, taking
an to his if sheagreement mother, would thesupport deedsign

farm,of the which she refused to do. She had before signed
the deeds of all the real estate to the fiveconveyed sons sever-

After the of the home farm toally. conveyance Greenleaf, the
testator removed to another his wife Green-place, withleaving

sheleaf, where remained about three shemonths, when towent
reside awith When the testatordaughter. removed from the

farm,home he left for the use of therehis wife about one hun-
dred and dollars’ of household furniture,worth aboutthirty eighty
dollars’ worth of which she removed to herafterwards daughter’s.

¿fterAbout, a the testator abandoned his sheyear wife, applied
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to he to let herhim to when come andgoingknow waspersonally
never;live him. told that he hadher,with He aprovided place

her,for and she there and live. No reason ismust found togo
of the oldhave existed for this treatment other than thatlady, it

to beis inferred to have taken because she refused to re-place,
her and homestead in the home farmlinquish dower toconveyed

Greenleaf.
the time deathAt of his the testator was and theeighty-one,

of commenced lifeage.appellee eighty years They andpoor,
their hadefforts, accumulated thetogether, by joint property

to aboutmentioned,hereinbefore amounting §20,000; and the
of thebefore testator’s deathproperty undisposed was invento-

at amount of debts andried The whole claims§5,200. theagainst
;estate the amount ofonlywas personal property§540 §1000.

March,On the 1855,first of the to theappellant paid appel-
lee the sum of one and tookdollar, from her a in fullreceipt for
the of that amount her in theto Thiswill.legacy wasmoney

afterwards tendered back to theimmediately appellant, and a
thesurrender of demanded. Thereceipt stated toappellant two

at or thewitnesses, about time this obtained,wasreceipt that
hethe the didappellee signedwhen not think shereceipt was

thanmore her Onrelinquishing any thing thelegacy. sixth of
1855, widow,the a filed with theMarch, ofby writing judge pro-

the made her inbate, waived for theprovisions testator’s will,
for an allowance from the forpetitioned personal estate,and her

theand decree her twoallowingpresent support, hundred and
the(from whichdollars, waspresent wasfifty appeal taken,) made

the sameon day.
the of thelands which testator diedDower in siezed has since

the and she hasto settled herappellee,been claimassigned for
in the toconveyed Greenleaf,homestead farm for the sum of
an of annumand life.annuity per during§500, §150

testator,of the theAt the death oldest child of himself and
old, and thethe was fifty-six years youngestappellee thirty-seven.

for theBatchelder, appellant.
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for theEmerson, appellee.

J. the facts found the auditor’s andUpon by report,Fowler,

the in this case,shown the first isby copies question presented
that raised the second reason of. theby appeal assigned by ap-

thenamely, whetherpellant, wasappellee estopped, by receiving
the of one dollar and herlegacy undergiving therefor,receipt
the circumstances stated the fromauditor, afterwardsby waiving

thethe of andwill, her out of theprovisions allowanceclaiming
estate of her deceased husband.personal

It be doubtedwell whether a nominal of onemight legacy
thedollar to is such a the contem-only widow asprovision law

it to be for her to beforewaive entitled toplates necessary being
claim an allowance for her It thatpresent seem,wouldsupport.

renderin order to a for the to herprovision equivalentwidow
itto an should beallowance, afford-right substantial,something

her theto means of subsistence and decent attire ating least,
dower in the real estate coulduntil be to her. ofLawsassigned

17;sec.337, Stat., 2;Rev.1830, 165, sec. ofLawschap.
138.1844, chap.

the construction of the inBut, admitting law accordance with
inthe this case have itwhich thinkparties acted, we clearquite

the mere of thethat nominal could no forfeit-receipt worklegacy
theure of to itallowance,an unless under-right were received

and the intention ofwith that result. Andstandingly, effecting
the facts in the caseall to thatpresent go prove conclusively,

neither the nor the so understood or intendedappellee appellant
the and of the dollar The ofreceiptpayment legacy. great age
the the fact that nó for herappellee, provision supportwhatever

made in the orwill,had been a conditionotherwise,-except upon
to her' and her en-self-respect personalrepugnant independence,

herand conduct in at oncedestitution,tire back thetendering
theand surrender of thedemandingmoney receipt, together

her for the withinallowance five after theapplicationwith days
had allbeen usgiven, that there couldreceipt satisfy havefully

thebeen of tono intention appellee her claim to therelinquish
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theshe received nominal The evi-whenpersonal estate, legacy.
dence before the indicates that thedecisivelyauditor quite lega-

—awas undercy and received an ideapaid misapprehension
that it was the ofto facilitate settlement the asestate,necessary,

—a mere and anmatter of form with bothunderstanding by
that the ofparties, the were to be in norights appellee way pre-

have,We notherefore, hesitation injudiced thereby. holding
thethat the theofreceipt under theselegacy cir-by appellee,

cumstances, did not fromher thepreclude waiving provision
made for her in the and anwill, allowance out of thedemanding

estate for herpersonal present support.
The torelates theonly remaining question reasonableness of

the ofallowance two hundred and dollars.fifty
The discretion vested’ in the of to makejudge probate, from

the estate theof deceased husbandpersonal an allowance for the
of thepresent widow, is asupport discretion, to belegal exer­

cised and to hejudiciously subject reviseddiscreetly, and cor­
rected this court asby the ofcourtsupreme probate. Hubbard

74;v. 15 H.Wood, N. 188;Mathes v. 1Bennett, Foster Adams
v. 170;Adams, 10 Metcalf v. 11Kingman Kingman, Foster
182.

For about the testator andsixty years appellee, commencing
life andlived labored nurturedpoor, andtogether, educated re-

a ten anspectably family'of children, estate ofacquired more
than thousand anddollars, distributedtwenty-five sixteen thou-
sand dollars’ it children,of their asworth to were marriedthey

Then,and life. thesettled in because refused to relin-appellee
in the aher interest old homestead to son who hadquish family

one or thousand dollars ofreceived more thetwoalready family
the testatorchild,than other abandoned her to theproperty any

of that theson,tender charities without means ofslightest sup-
aof ofuse, sufferance,the by scanty householdexcept supply-port

andafterwards refused to livefurniture, rudely harshlyever with
no for herhis made whatever andher, in will provision support,

more than four thousand dollars in real estate,died andleaving
one dollars’ worth ofthousand and claimspersonal property,
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the estate the andto amount of hundredagainst only fortyfive
all think it ancircumstances,dollars. We was under thesenot,

theor inindiscreet exercise of the vesteddiscretioninjudicious
andof for him to the hundredallow twoprobate,judge appellee

dollars out of the comforta-estate, for herfifty personal present
ofble and Indeed can conceivesubsistence weclothing. hardly

case, discretionfor a liberal exercise of thea stronger legal
herethe statute in that than wastribunal,which reposes pre-

; to in interestsented and we are unable that any partyperceive
in theof thehas cause against probatejust complaint proceedings

court.
affirmed,bedecree of the of must thereforeThe judge probate

to thewith costs appellee.

Leach v. Kimball.

personal property entitling mortgagorthe tomortgage contained no clauseA of
and,mortgagee property, thepossessionThe took theofpossession.retain

broken, it,being prescribed bysold in the manner statute.but notcondition
— title,Held, legal rightfully pos-hadmortgageethe the and was inthat

; mortgagor, having property rightneither the nor ofanythethatsession
redeem, trespass.righta to The salebut mere could not maintainpossession,

law,any authority in the abuse which makeby virtue of of wouldwas not
;trespasser mortgagea ab and titlemortgagee initio the of the was notthe

sale, though wrongful, mightaby a as that of bailee be. Themereforfeited
mortgagor aa in such case must be an on theremedy of action case.

forbidding first,1mortgagea without a in itsecond reference to thestatuteThe
;mortgage designedthe because statute ismake second void the tonotdoes

rights pariaremortgagee, partiesof the and the not inthesecure second
delicto.

mortgagor greater rights assignor.the has noof than hisassigneeAn

&c.,for one threeTrespass, oxen, cows,of andtaking, yoke
old Plea,of steers. the issue.generaltwo yearsone pair


