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the estate the andto amount of hundredagainst only fortyfive
all think it ancircumstances,dollars. We was under thesenot,

theor inindiscreet exercise of the vesteddiscretioninjudicious
andof for him to the hundredallow twoprobate,judge appellee

dollars out of the comforta-estate, for herfifty personal present
ofble and Indeed can conceivesubsistence weclothing. hardly

case, discretionfor a liberal exercise of thea stronger legal
herethe statute in that than wastribunal,which reposes pre-

; to in interestsented and we are unable that any partyperceive
in theof thehas cause against probatejust complaint proceedings

court.
affirmed,bedecree of the of must thereforeThe judge probate

to thewith costs appellee.

Leach v. Kimball.

personal property entitling mortgagorthe tomortgage contained no clauseA of
and,mortgagee property, thepossessionThe took theofpossession.retain

broken, it,being prescribed bysold in the manner statute.but notcondition
— title,Held, legal rightfully pos-hadmortgageethe the and was inthat

; mortgagor, having property rightneither the nor ofanythethatsession
redeem, trespass.righta to The salebut mere could not maintainpossession,

law,any authority in the abuse which makeby virtue of of wouldwas not
;trespasser mortgagea ab and titlemortgagee initio the of the was notthe

sale, though wrongful, mightaby a as that of bailee be. Themereforfeited
mortgagor aa in such case must be an on theremedy of action case.

forbidding first,1mortgagea without a in itsecond reference to thestatuteThe
;mortgage designedthe because statute ismake second void the tonotdoes

rights pariaremortgagee, partiesof the and the not inthesecure second
delicto.

mortgagor greater rights assignor.the has noof than hisassigneeAn

&c.,for one threeTrespass, oxen, cows,of andtaking, yoke
old Plea,of steers. the issue.generaltwo yearsone pair
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to theThe tended that oxen,evidenceplaintiff’s prove cows
ofand steers taken and the defendant.disposed bywere

title to the the aoxen,To his introducedplaintiffshow mort-
of the madesame, calves,when weregage they by Nathaniel

21,Emerson,H. dated OctoberLeach to and1847,Samuel an
andDecember,to himself in another1848,assignment mortgage

of the H. Leach to E.the same from said Nath. S. Flanders,
to the15,1848,dated December firstsubject and anmortgage,

it 1849.of to himself, April,assignment
totitle the and steers,To his cows the plaintiffshow intro-
them H.duced a of from John Leach to himself,mortgage dated

There no reference in it toFebruary 2,1854. was any previous
_mortgage.

The to title to the oxen indefendant, himself,show introduced
a of the same from H. Leach,Nath. andmortgage Calvin B.

to E. S.Leach, Flanders,the dated Marchplaintiff, 12, 1851,
to himself, 4,and an 1854.assignment February

To title .to the and himself,steers inshow cows he introduced
a of the same from John H. Leach to Johnmortgage Barron,Y.
dated December and an of12,1853, assignment the same to

1854.himself, 7,July
All the were executed andmortgages duly recorded in the

order of their dates.
evidence tended toThe that theplaintiff’s prove oxen were

taken the defendant and said Nath. H. Leach,by and sold at
1854, for more thanOctober,sale inprivate enough to thepay

thedefendant’s on andmortgage them, paid to themoney de-
fendant.

and sold theThe steers atby witness,cow were the request
of the defendant said Nath. H. atLeach,and auction, in Novem-
ber, virtue of the1854, by defendant’s ofmortgage butthem,

did sell for to it.notthey enough pay
There evidence that notices the saleofwas on the mortgage

but noneout,made thatwere affixed,were tothey according the
theof statute.requisition

evidencethis the contended thatUpon plaintiff the defendant
• vol. xxxiv. 3T
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action;to this but the courta and liable bim inwas trespasser,
defendant;a for the toand directed verdictotherwise,ruled

forand moves a trial.the newexcepted,plaintiffwhich

theD. forEmerson, contended,and L. plaintiff,S. Sawyer,
the in his1. oxen of the andplaintiffThe were pos­property

taken of his theand out defendant.session, bywere possession
thecannot,the under issue,defendantTherefore general justify

the but must set forth his and thatright showbytaking, plea,
the them statute.with directed Barretthe course bypursued

;210­ 493, 497;H. 1 Ch. Pl. Brownv. 3 N. v. 1White, Smith,
2 H. 152­36; ;H. N. SwettEdson,N. Gordon v. v. Goodall,

N. H. 562.19
had in the2. H. Leach no and hisoxen,N. property presence

incannot Kimball orwrongfulaacquiescence takingand justify
conversion.

an or individual from a course3. officer departs point-Where
be fromhe should considered to do so theout statute,ed by

the oxen atdefendant, sale,the by selling privateandbeginning,
them, not of the mort-as virtuebe regarded taking byshould

2 H. 152.his absolute N.but as own property.gage,
of theand olds in4. The cows two wereyear possession

them and the couldas his defendantclaiming property,plaintiff,
he andunless canthem, plea; having pleadtake justify bynot

tothe andstatute, dohis withcompliance failinghe must prove
2 152;N. H.Whidden,ab Brackett v.initio.trespasseris aso

20.H.3 N.

J. theEastman,E. A. and for de-Hibbard,Bellows,A.H.
fendants.

theof wholea mortgageJ. By personal propertyBell,
to theconditionallytitle —the general property passeslegal —

; ;Bail. 287­ Bank v. 4on Comst. 497­Jones,Storymortgagee.
5 506.Red.Hanson,v.Stewart

a to theredeemright byhasmortgager property pay-The
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ormeat, the of but noeondition,the he hasperformance special
inproperty the and has no interferegoods mortgaged, toright

with or control the theuntil condition isproperty, performed.
A like a a apledge, for a isthough, mortgage security debt,

—mere bailment a of bearticles, to till the debtdelivery kept
is paid, and it to the apasses pledgee special property only,
while the remains the 4general in Kent’sproperty pledger.

;188­Com. ;4 Comst. 507 Bail.Paige, J., 287.Story
There a inis, marked the legaldifferenceconsequently, prin­

to theseciples applicable kinds of securities. istwo Possession
essential to a but not to a The ispledge, mortgage. mortgage

ifvalid, recorded, theduly ofthough mortgager keeps possession
the either orproperty, by the of theagreement by permission

Hoitmortgagee. v. Remick, 285;11 N. H. v. Moore,Smith
11 N. H. ;55­ Ash 5v. Savage, N. H. 545.

If there is no agreement that the shall retainmortgager pos­
session, the virtuemortgagee, of theby general has aproperty,

to thelight and at hispossession, atmay, time,pleasure, any
either before or after condition takebroken, the into hisproperty

hands. Theown has no to retain themortgager right property
hisagainst Cushman, ;will. v. 16 429­ StewartLibby Shep. v.

Hanson, ;5 Red. 508­ 12Brackett v. Met.Bullard, 308.
Where the in thehaveparties that thestipulated mortgage

shallmortgagee keep till condition forpossession broken, or a
certain time, or till the of futureoccurrence some contingency,
the will have a and themortgager of thespecial property, right

be till the ofmortgagee rightwill thereby suspended possession
of the has ceased. Russell v. 21mortgagee Butterfield, Wend.
300; 499;Welch Whittemore,v. 12 Rodman v.Shep. Hend­

1 32;ricks, Solace,Sandf. v. 8 279.Wash.Skiff
In the C. B. the is toLeach, bepresent case, plaintiff, regard-

ed as the he but the of theThough assigneewasmortgager.
first hemade of the as such held themortgage property, yet

title to the to the conditional of thelegal property, subject right
H.first N. to redeem. From him theLeach,mortgager, legal

Flanders,title the to and byE. S. Flanders’passed by mortgage
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Kimball,it to the claims thedefendant,assignment passed who
itunder and has taken into hisit,property own possession.

the of the to redeem is not atright mortgager lawThough
anor an in­assignable, takesnegotiable yet assignee equitable

in the courts ofterest law as aswhich well willproperty, equity
407;Goodwin, Bowman,Abbott v. 7 Letter v.protect; Shep.

; 46;6 133­ Dame v. 16 Barb.Barb. Mallory, yet any assign­
the the title to thement by mortgagee conveys legal property,

In both these Stat­to the condition. cases the Revisedsubject
the as the same substan­having rightsutes recognize assignee

and 131, sec. 17.as the mortgager mortgagee. Chap.tially
stated it thefollows,the asthat, originalFrom principles

the not maintain thetrespass againstmortgager, plaintiff could
for the act of and thisoriginal mortgagee taking carrying away

theso maintain the action against defendant,he cannotproperty,
; is no that there herefor there was anythe assignee pretence

theshould be bythe mortgager.that property keptagreement
is that for thatdo understand that it contendednotIndeed, we

bethe action can supported.aloneact
thus tothe of thethat power mortgagerBut it is contended

is the and that thelaw,an bythe authority giventake property
not as the statutesale,at and pre-the privatesale of property

is an of suchauction, abuse whichauthority,atscribes, public
Or,ab initio. thata such anthe defendant trespassermakes

bailee,like a of a has butsale, sale whogoods byunauthorized
the titlehas the effect to an end to con-puta special property,

bailee,it to that of aas would andthe mortgage,byveyed
to ofan action trespass.the original bringownerauthorizes

is founded.these views wellofNeither
man anthe law to one authority,that wheretrue, givesIt is

theto do inthat tocircumstances, propertyrespectunder special
be a if it not so authorized,wastrespasswouldanother whichof

is the becomes a tres-abused, therebythat' authority partyand
3 N. H. 210. But that isWhite,v.ab initio. Barrittpasser

the of thehereThe wasproperty propertythis case. legalnot
itofthe and the takingnot of act wasplaintiff,anddefendant
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license ornonot a defendant acted byTheclearly trespass.
of Hishisin oflaw, but virtue right property.authority by

theis, fromthatthewas derived fromauthority mortgage;
ab initio byahimself, and no one becomesmortgager trespasser

in fact.reason of excess or abuse of an Wendellauthorityany
8v. N. H. 220.Johnson,

and aIt also thattrue, spe­is if a hasbailee, who possession
thesale ofcial makes an absolute andonly, unqualifiedproperty

he thein and andit,he forfeits all his interestproperty, thereby
such a salebe as a becausetreatedmay trespasser,purchaser

v.tends to the of the owner. Sanbornimpair right general
325;14;N. 8 N. H.6 H. v.Colman, Sargent Gile, Bailey

ante,v. 29.Colby,
inhis has notHere it is the and salesells,ownergeneral who

;the oneof the effect to the oflaweye any anyimpair property
;4 butKent Com. 125 because the has nomortgager property,

a the stillof and the estate ofright redemption only, purchaser
ofas in the handsremains defeasible a it wasby redemption,

156;the 2 4 Com. 125.Blac. Com. Kentmortgagee.
The the incase of differs from that of themortgagee pledgee

the different nature of recollectedtheir and no case isinterest,
where the owner of forfeits hisgeneral right by anyproperty
act those interests sub-havewhoinjuriously affecting special

toordinate his.
im-Both these of the on an erroneousrestpositions plaintiff

to theas the effect the rightsof Revised Statutespression upon
of the atoparties mortgage.

theAll forfeited,the cases that the condition isafteragree
has at in the mort­law an absolute interestmortgagee thing

He it beof it as he andgaged. may dispose maypleases,
16levied and sold as his Dame v.upon Mallory,property.

46; 81; H.Buel,Barb. 9 Wendell v. N.Langdon v. Wend.
9 N. H. thereBank, 420, and cases cited. The mortgagee
even the entitle tocannot, due,tender of himselfupon money

it;the for 16the of or maintain an actionpossession property,
Patching.46; 61; anBarb. Pierce, 12 Wend. though accept-
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anee of the tendered would be a of themoney forfeiture,waiver
and would revest the in the 12 Wend.property mortgager;
61; v.Leighton 359;8 N. H. 2Parks Pick.Hall,v.Shapley,
206; Bennett, ;v. 7 Met.Barry 354­ as an extension of the
time of payment, even tillparol, would a forfeitureby prevent
the of the extendedexpiration time. 6Flanders v. Bar­stow,

357.Shep.
the forfeiture theBy at allmortgager’s rights law were gone,

and his an ofonly right was to be enforcedequity redemption,
in and as an andequity, not as a Cutts v.equity legal right.
York M. 201; ;6Co., 16 Barb. 46­ Bennett,BrownShep. v.

;16 Johns. 96­ ;v. 290­Finch, 7 Otis 3Ackley Wood,Cow. v.
;498­ ;Wend. 9 80, 61;Wend. and 258­ 12 Wend. Fuller v.

420;Acker, ;1 Hill. 9 N.473­ H. Hunt Ten 2v. Johns.Eyck,­
Ch. 62.

The Revised Statutes made a in to these rela-change respect
tions of and of somemortgager moment.mortgagee, They gave
to the at law a to redeem themortgager mort-right property

even after agaged, forfeiture, until a foreclosure effectedwas by
a sale at auction, a andnotice, it toprescribed theupon gave

the to bar all themortgagee even inpower right, of theequity,
to themortgager redeem, notice andby sale atprescribed auc-

tion. Rev. Stat., ch. sec. 16.132,
The of this sale to forecloseonly the oldobject public was

of andequity the ofredemption new rightstatutory redemption
theof and those under him. But thismortgager, fore-claiming

closure is not to tonecessary thegive mortgagee, or his assignee;
all the of an absoluterights in othereveryowner respect, except
that the remains liable to be redeemed. 16 ;Barb.property 50
12 63.Wend.

The statute converts the of theequitable right tomortgager
redeem into a and of courselegal right, to thegives mortgager
a at instead of inlaw, for anremedy equity, ofinfringement his

; but such must berights remedy sought to theagreeably ordi-
rules other actions atnary affecting law.

The of the toright aftermortgager redeem, a forfeiture under
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the redeem beforestatute, is the same as his torightprecisely
;forfeiture to theand no occurs to usobjectionlawby prevent

from an on the case themortgager action againstmaintaining
in he ormortgagee, of,case should sell, destroydispose injure

the or im­in as tosuch a mannermortgaged destroyproperty
his redeem;to heright and in that form of actionpair might

be entitled theto torecover damages justly proportionate inju­
ries he 300;has 12sustained. 21v. Wend.White Phelps,
N. H. 385.

But ofthough considerations favor apublic policy might pretty
severe rule in cases,such thebecause of unavoidable tendency
of such conduct to defraud the the rules whichmortgager, yet

thegovern action of ab to doinitio are not calculatedtrespass
to thejustice rights, either or of thelegal equitable, parties.

The shouldmortgager be him,if is todonecompensated, wrong
but to the debtsubject whole to forfeiture bemight much more
than justice requires.

Two arequestions thatpresented by of thepart case which
relates to the of themortgage and steers. 1.cows The nature
of Leach’s interest as second theand, 2,mortgagee, effect of
the omission to refer to the in themortgage second, underfirst

he claimswhich his interest.
The second ismortgagee to a conditionassignee, of all'subject

the of therights Inmortgager. law, of our stat-independent
—ute, he is of aassignee condition of a mere toright redeem,

iswhich not an interest;assignable and as has beenthough,
itobserved, transfers an toequitable right, which courts a cer-

extenttain andrecognize still it transfersprotect, no titlelegal
could be thewhich foundation of an action of Intrespass.
and in theequity, to courtsproceedings ofproper theequity,
is deemed the holder ofassignee an equitable beright, which will

as those of theequally regarded himself. Under ourmortgager
thestatute, beassignee considered asmay having theprecisely

of the atrights least, as to all themortgager; orrights given
theregulated statute.by

As the of the canrights be in no event thanassignee greater
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— heof that cannotthose the and have heldwemortgager
clear that asmaintain the case the oxen —it isin oftrespass

he the this branch ofunder same as toassignee disabilitylabors
his case.

——2. The Stall, 9,10statute ch. secs.132,Rev.provides
that “no shall second orexecutemortgager subsequentany

toof the issamemortgage personal subjectwhileproperty, a.
unlessby suchmortgage, given mortgager,previously existing

isthe fact of the of set forth-existence such mortgageprevious
in It isthe under a severesubsequent mortgage,” penalty.

ascontended that this theunder secondprovision mortgage,
forbidden islaw, void.being by

anIt inflicts foris settled a statute a doingthat when penalty
anandthat isact, implicationact and whenillegal,by prohibited

are in delicto,contract made whois betweenillegal pariparties
actionthe is and can maintainvoid, anycontract neither party

of contract.illegalwhich for its the aid suchrequires support
;285; 10 N. H. 378­West, Burbank,4v. H. v.N.Roby Pray

Dashwood,3 v.Williams v. Foster 390; BosanquetTappan,
tem.Cas. Talbot 38.

But are that for theof this designedwe wasopinion provision
theand of and thatthe secondjirotection security mortgagee,

of the mort­the defeated holdingstatute beobject would bywhole
The do in delicto. The con­not standvoid.gage pariparties

sufferer,he atract the ifwell be avoided wasmight plaintiff,by
takedefendant,but it cannot thusbe theavoided who wouldby

H.that of his 4 N.of oradvantage wrong, grantor.his own
;cited; 3 Foster 132­Hunter,and cases v.285, there White
;188­158,; secs.Weld, Con.,Mass. 116­ onv. 4 StoryTaylor

298, 305.Jur.,204;on 1 secs.Con. 201, Stor. Eq.Powell
the verdict.onJudgment


