
CHESHIRE.22

Marvin.v.State

of has beenthat the pervert-held where writ replevin obviously
fullthe of with 'a consciousnessed to a willfulpurpose injury,

the smartclaim,in the that he has no assessmayplaintiff jury
Thefor a and maliciousasmoney, trespass.willfulthey might

authorities cited for the defendant thethat mayshow plaintiff
thesustained,recover the in to valuedamages additionactually

interest;exceed the theof the ifas,though they prop-property,
oxen,or thetaken horses he recoverwere work mighterty

the dateof their labor. The error in reference to the ofworth
the instead of the be the mannerwrit, corrected incaption, may

a remittitur.bysuggested
is no the lessThere that should be thandamagessuggestion

the the debts on the attachmentsvalue, becausewhole which
made the ofwere less than value thewere Perhaps,property.

if it that the owner,the togeneralwasappeared subjectplaintiff
the attachment, value,and the than the thewas lessjudgment

be limited to the amount the andofdamages might judgment;
if the suit theended and the attachment dissolved,were dam-

beages might only nominal.
the verdict.onJudgment

v.State Marvin, Jr.

adultery counts, offences,separatean indictment for contains twoWhen for two
count,prosequi proceedsis entered as to oneif a nolle and the cause to trial

other) ground againstis set aside aon the this no to verdict thereturned de­
fendant, judgment.arrest thenor to

providing copythat aThe statute of the town clerk’s shall herecord evidence
marriage, copya make such higher degreeof does not of a thanevidence

witnesses, proof hyand isproof marriage hythe such ad-direct of witnesses
adultery, showing copy ofan indictment for without that a themissible on

produced.not berecord can
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allegedEvidence before and about the time of theimproperof familiarities of-
fence, competent, proof,is of other on trial of anin corroboration indictment

adultery.for
The allegedhusband of the with whom the defendant was havewoman to com-

offence, prosecution,mitted the a witness thewas for and testified theto
adultery. objectionfact the He testified without that he withcohabitedof.

marriage,his wife andyearsfor some five after their down to near the time
committed; stated,allegedwhen the havecrime was to been and further that

he did the trial.not live with her at the time of To this last statement the
objected, properlydefendant but was held to have been admitted.it

stated, prosecution,The partoffence towas on the of the have been committed
in a belongingbarn additiondefendant. In to otherto the evidence of the
parties there,meeting a testified that heeach other witness saw them there on
one autumn; at another time saw theoccasion in the and woman near the
barn, rolling hay,in andlooting if been with the appearanceas she had of
hay-chaff shawl, there,then see theon her but did not defendant nor from

— Held, this evidence of appearancedirection she came. that thewhat of the
competent.dresswoman’s was

eob,Indictment AdulteRY, counts. Thetwocontaining
first count that the thedefendant crimealleged" committed with

Burt,Catherine wife of Harmon the fifteenth of Octo-onBurt,
1853. The secondber, count committedthat he thealleged
crimesame Catherinewith Burt on the of Novem-twenty-fifth

1858.ber,
defendantThe theand afterpleaded wereguilty; jurynot

theto andcause,sworn the had beentry indictment read to
the counselthem, for the defendant that the indictmentobjected

;and forseparate offences,two was bad that causecharged or,
if that thenot, defendant could not be tried for the offencestwo

theat same time.
The admitted that the counts in-two wereAttorney-General

°tended to offences. Thecharge two court overruledseparate
the to which the defendantobjection, excepted.

The counsel for the State introduced evidence of thethen
Burt;of Harmon Burt with Catherine and after themarriage

this but before evidencefinished,evidence to waswaspoint any
in the the forthe crime counselindictment,offered of charged

defendant their former thethe renewed objection, whereupon
the entered to the first countcounsel for State a nolle asprosequi
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the andindictment,of to the trial onproposed with theproceed
second. The counsel for the to thisdefendant objected course,
but the was toobjection overruled, the defendantwhich excepted.

To the of Harmonprove Burt Catherinemarriage with Burt,
the State introduced as a witness, A. E. the cler-Joseph Long,

testified that hewho married them at ingyman, Hooksett, this
;State, theywhere then resided that he made a recordprivate

the andof returned a itmarriage, certificate of to the town-
of Hooksett.clerk The defendant that recordthe ofobjected

the thetown-clerk was best andevidence, that other evidence
could not be received until it therethat no suchappeared was

that a itor of notrecord, could be But thecopy produced.
thecourt overruled to thewhich defendantobjection, objected.

A. E. testified that he had been anLong ordainedJoseph
minister of the order in this sinceCongregational State, June,
1822; hethat had all the offices that to anperformed belong

and hadminister,ordained the of andutiesperformedhabitually
;in illordained minister health that he thenwasexcept preach-

the minister at Hooksett,as he not or-ing wasregular though
;dained as the of the church there that he ordainedwaspastor

The defendant theas an but wasevangelist. objected, objection
theoverruled, to which defendant excepted.

Harmon Burt examined as a for the toState,was witness
Burt,his with Catherine and also the fact of themarriageprove

He testified that he was married November 4, 1847,adultery.
his Burt somelived wife Catherine five and hadyears,and with

her. He if hechild then asked lived her atone was withby
thethe time of and that he did not. thistrial, answered To
and the but thelast answer defendantquestion objected, objec-

overruled,tion and thewas defendant excepted.
The been committed in'a barnwas to haveadultery charged

the defendant,to situated about fifteen rods from thebelonging
of tendedErancis and the evidence todwelling-house Phillips,

that the defendant and Burt met other inCatherine eachshow
barn before and about the time of thethe times allegedsundry

andErancis testified that the defendantadultery. Phillips
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at andBurt about theCatherine were bam at one time in the
at anotherautumn; thatand in thetime, autumn, Catherine

house, andBurt came to his looked as if she had beén inrolling
could not saythe he inthat whathay; direction she came from,

onchaffthat she had herand shawl, which looked like hay
of theTo this evidencechaff. appearance of her dress, and the

defendanton theit, objected,chaff but the was over-objection
the defendantruled, to which The returnedexcepted. ajury

ofverdict guilty.
The defendant verdict,the and in ofto aside arrestmoved set

judgment.

forCushing, the do not finddefendant. I authorities on the
that the bepoint record of is tothe considered as themarriage

;best evidence abut it as new underregardedbe questionmay
our statute. for theWhen the statute andrecords,provides
makes the itrecord evidence of the mustmarriage, have been
intended to make the and itevidence,this best until is shown
that the record can be other evidence isnot inadmis-produced,
sible. Other evidence is until it is thatto suspicion, shownopen
the evidence can not bestatutory produced.

The evidence that Burt not at thewas time of the trial living
his wife,with had tono the defend-legitimate tendency prove

ant’s but totendencyguilt, had an obvious prejudice his cause.
Men for causesfrom their other than the adul-separate wives

of the ; and thetery wife fact that he' from hislived separate
wife had no theto increase of Burt’stendencyproper weight

but it the itdefendant,was to becausetestimony; prejudicial
tended to ashow broken up.family

evidence that toThe Burt’s came house withPhillips’wife
of about her too as evi-dress, remote,was theappearances hay

dence thedid not show that she from or that-barn,came from
direction, or that the had been seen in therespondent neighbor-
hood. The dress beof her no more thanwould herappearance

;admission or confession and her admission or confession would
not be the defendant.againstcompetent

ssxv. 8vol.
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for theFaulkner, Solicitor,andSullivan, General,Attorney
State.

it thatJ. In of is saidPeRLEY, regularlyC. cases felony
in­in onedistinct beno than one offence should chargedmore

willif the court; the is taken beforeand, plea,dictment objection
tillIf is not after plea,the madethe indictment. objection.quash

the to elect on hethe chargecourt whichmay compel prosecutor
of and disci’e­; but this is matteronly precedencewill proceed

Lawthe 1 Cr.Chittyto exercise.rests withtion, judgewhich
; Bemis,;v. 2 132­Jones,C. 515­ Rex; 2 Pl. Camp.253­ East

4.Indictment,J.,
is the ofthere no to insertionin of objectionBut lawpoint

of the in onedistinct felonies same degreefor severalcharges
8andauthorities, Kingston,The The v.same Kingindictment.

East 41.
is notthe of several offencesmisdemeanor joindercases ofIn

the 1anyin ofstagean objection proceedings.in general
984; Roscoe’s254; Rex 2 Bur.v.L. Benfield,Cr.Chitty

216.Ev.
is in thenot an offenceadultery punishablecommon lawAt

;ecclesiastical undercensure andcourts, onlybut bytemporal
in the commonimprisonment gaol,it is punished bystatuteour

fine not five hundredand by exceedingone year,exceedingnot
is, a and not a fel-therefore, misdemeanor,offenceThedollars.

inno could be madethe authorities objection anyonand;ony
into the same indictment sev-the joiningof proceedingsstage

distinct the de-offences,such andseveral tryingforcountseral
time. But this case theall at the same inthemonfendant
count have notried on one and canin fact only,wasdefendant

that he embarrassed in his de-reallywasto complainground
that he wascircumstancethe withoriginally chargedbyfence

the indictment.sameinoffencestwo
a ofthat the record of mar-copy anyprovidesstatuteThe

or theminister of authorizedjusticea peace,bycertifiedriage,
of the Eriends,clerk called ormarriages, peoplesolemnizeto
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town-clerk, shall be received in all courts and asplaces, evi-
of thedence fact of such Laws 876, sec.marriage. Comp. 11.

It is contended that the sucb isof record madecopy theby
statute the best itevidence, and that till this evidenceappears
can not be other evidence is notproduced, admissible to prove
the fact onof the establishedmarriage, well general principle
that there arewhere different of thedegrees evidence, inferior

can beevidence not until it that thereceived best evi-'appears
dence is not the ofwithin the If thispower party. position be

the rule must becorrect, and to thegeneral, trialapplicable of
criminal;all civil as ascauses, well for the rule that the best ev-

idence must be is notand toproduced confinedgeneral, criminal
and the usual evidence received inproceedings; civil causes, of

andmarriage by recognition cohabitation, bewould excluded
ituntil that the could not beappeared proofstatutory produced.

can not thinkWe that the inLegislature, thi3enacting statute,
such radical in the ofcontemplated lawany change evidence.

the act 26 Geo. II.,ofEnglish marriageBy 88, sec.chap.
14, to bemarriages requiredwere in theregistered parish regis-

and the in the to beentry was heldtry, register evidence that
the therein named married on thepersons were day specified,

license, ;bans or theas case beby and 4might Geo.by IV.,
76, the is maderegister evidence ofchap. the mar-expressly

1 409, Yet,Ev. 410. where directriage. Phillips’ evidence
isthe other evidencemarriageof besides therequired, register

be made the oftestimony witnesses at themay by present mar-
or of the themselves, 2whenriage, parties Greenl.competent.

Ev., 461;sec. in forand itprosecutions is notbigamy indispen-
to the of eithernecessary produce registrationsably ;marriage

the ofit is sufficient to fact aprove marriage by person present
1 410.at the time. Ev.Phillips’

&In Hill’s Notes toCowen it is saidPhillips, that the parish
not theis evidence of the Oneregister only marriage. who was
asis to to that factwell as thequalified speakpresent register

itself; is nofor there of evidenceprinciple which makes the
as aregister higherindispensably necessary species of proof.
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the evi-is facilitate andof to preserveThe registrationobject
the 5and not to limit orof narrowmarriages, proof.dence

the; think is true208 and this207,& Hill’s wePhillipsCowen
theof question.view

the of theto whoclergyman per-The qualificationobjections
notare and canon,the not insistedmarriageformed ceremony

prevail.
a to the defendantBurt the fact thatHarmon was witness

wife,hisindictment,crime in the withchargedthecommitted
that he cohabit-Burt. He testifiedCatherine without objection,

some five after their whichmarriage,his fored with yearswife
the when the offenceto time or near the timebe downwould

beIf left tobeen committed. it had beento havewas alleged
that continued cohabit it haveher,he still toinferred with would

discredit his it havea to on wouldtestimony;throwtendency
that,to he of his wife’s adul-if hadbeen knownargument,open

-he totestified,he not have liveas would continued withtery,
been a sort ofas an innocent There haveher woman. would

conduct,and his calcu-hisinconsistency between storypractical
thefrom of histo detract weightlated testimony.

relation in a stands torule, the which witnessAs a general
theshown,the is be ascause, affectingand toproperthe parties

his In case it material thatdue to thiscredit wastestimony.
— it that shouldleast,atshould know was proper theythe jury

— Burt,the husband ofthat the Catherinewasknow witness
committed thedefendant to haveallegedthe waswhomwith

; behe tried and if it could notso, improp-for which wascrime
he her oralso cohabited withshould know whetherer that they

This must be overruled.objectionlived separate.
to defendant and Burt’swent that theThe evidence show wife

to thetimes defendant.at in a barn belongingmet Bundry
to meetto that had occasion thereshownothing theyThere was

innocent A ofan honest and suspiciouspurpose. intimacyfor
thison trials forevidence, offence,is thoughthis sort competent

to fact as thedirectly the chargedit does not 'particularapply
tothe The other evidenceof wentprosecution.foundation
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met Burt’s atthat other times the defendant had wifeshow at
the bam. the barn,then near appearances uponShe was with
her that she had thendress a fair towhich had showtendency

toin the barn. This evidencerecently been was competent
barn;that takenand,she had been in the in connectionshow

the been there theevidence,with other that she had for purpose
of the as she had done in other instancesdefendant,meeting

dress,the other and the of herproved evidence,by appearance
would have a to that thealso tendency, perhaps slight, prove

for it had beenobject which was that she therewentalleged
accomplished.

Her the ;to barn be fact,a and not a confession sogoing would
the of her dressappearance would be a and not a confession.fact,

The of her dress evidenceappearance that she had beenwas
in the barn. Her theto barn thegoing was of evidencepart
which to anwent show her andbetween theimproper intimacy

and thedefendant, evidence was, think,we admitted.properly
on the verdict.Judgment

Dailey v. Blake.

When a verdict is by againstdirected the court a party, and there is evidence
byintroduced party, competentsuch by jury,to be considered the havingand

tendencya to sustain part, aside,the issue on his the verdict must he set even
though the slight.evidence he

H.,Where the defendant made a & partnership,contract with D. were inwho to
after,work, articles,do his blacksmith pay specificand to the same infor and

partnership dissolved,wards the was hut D. shopcontinued to do inwork the
defendant,formerly,as and the any knowledgewithout aof edissolution of th

firm, any contract, done,or notice of a termination of the came and had work
— held, him,byin an action byD. for the work done that these facts were
competent go jury tendingto to the as to show a defence.

Assumpsit. First count ;for labor and materials onsecond,
an account annexed.

the issue.-Plea, general


