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Twitchell v. Smith.

3 1 Sumner 492.Mason and United States v.280, Appleton,
;190­The of 3 N. H.Bachelder,cases v.FactoryNew-Ipswich

465,8 Manufacturingv. N. H. and GochecoGibson Brockway,
itsWhittier,Co. v. 10 N. H. are of205, instances application

toin our courts. locus inThe case finds that the priorown quo,
the death connec-­of Elisha in used him inWilbur, 1835, was by

Hewood-yard.tian .the for the washouse,with of apurpose
then the the thus usedof the house and of withowner premises

the variousand continued to be thus usedit, they together by
and the time the trespass.owners to ofoccupants allegeddown
of used in con­A this and for such isyard description purpose

nection it be doubtedalmost and cannotdwelling,with' every
it isthat essential to the convenient and ofbeneficial enjoyment

the house. It is not in the case that itstated wasdistinctly
thus essential in this is material in theand that factinstance,

sufficient,decision of the The arefacts are statedwhichcas.e.
however, to a The havingin so verdictwarrant jury finding.

allthat facts havebeen taken it is to be understoodconsent,by
there issustain ofit,been the to whichbyfound jury necessary

to them asto be submittedin the easeevidenceany competent
theessential toof these facts. The locus inevidence beingquo

the to Linthathe deedshouse,beneficial ofenjoyment passed by
of amanner as the frontas of the in the samehouse, yardpart

athe asthe ofunder description premisesdwelling-house passes
mustof it. There bedwelling-house, being parcel

on the verdict.Judgment

v. Smith.Twitchell

judge probate, appellant is restricteda of theUpon appealan the decree offrom
appeal; appellee isspecified but theas in his reasons forsuch matters areto

decree,confined, and it cor-may himself error in the havethus but shownot
rected.
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probate, in theof settlementWhere, judgeof adecreeupon appealan from the
of the account thataccount, examinationuponappeareda itguardian’sof

charged with the sametwicehad beenguardian, appellee,the thewaswho
appeal, and de-on the thesum, bemight correctedheld the errorit was that

to the correction.to conformprobatecree was madeof the court

Appeal ofthethe decree of probate.from judge
the wasSmith,1854,On the of appellee,15th August,day

aastheTwitchell, spendthrift;of appellant,appointed guardian
ofanreturned inventoryand the 5th September followingon of

his estate.
the over theNovember, 1855,On the 24th of guardianship

of and on theof theceased decree probate,appellant by judge
of the as guar-18th the1855,of accountDecember, appellee
a Fromand decree passed.dian settled in the court,probatewas

that the set forth several reasonsdecree andappellant appealed,
tofor his case committed an and theauditor,The wasappeal.

other theunderstandingfacts for an of decision willnecessary
be found in the court.of theopinion

for the The matters before this courtLane, appellant. only
must the the are confined tobe reasons stated in Weappeal.
those the be confined in the samematters, and other side must
way.

As our andcosts,to sustained to somehave degree appeal,we
5.are entitled to sec.Stat., 170,costs. Rev. chap.

the the substantialFaulkner,Wheeler for Allappellee.
matters have been found athe fewappellant.against Only
items, small have in his favor.of been allowedconsequence,

to inentitled to the be ourerror,We are have discovered
favor, N. H.French,corrected on this v. 19hearing. Wendell

of all205. Costs be taxed for us. a correctionshould Upon
thethe errors are prevailingwe party.

thisJ. The auditor to case was committedEastmaN, whom
has the and his thealso conclusionsreported facts, uponfully
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matters in From his it thatcontroversy. threereport appears
or four unintentional errors occurred thein credits thetogiven

andward, that the should beenguardian have for thesecharged
sums, inwhich amount all to' The matters claim-principal$10.
ed the areby disallowed theappellant forauditor, reasonsby
stated him, and areby which to the court. Nosatisfactory

ofquestion law is involved in and it isthem, tounnecessary
consider them further.

Were these the only matters disclosed in the thereport, pro-
in the court toceedings probate would have be sochanged only

far as to thecharge with an additional ofappellant sum $10.
theBut, upon auditor,examination before the an error was

discovered in the account, it thewhich thatby appears appellee
was ;twice with the sum of ifcharged and that error$75.77
can be corrected on this the of thedecree courtappeal, probate

towill have be so as to ofmake a difference inchanged $65.77
favor of the appellee.

In an from a of thedecree of theappeal probate, ap-judge
is restricted to are inpellant such matters as the rea-specified

sons for the This the rule laid in Bean v.appeal. was down
4 550,N. H. and it is inBurleigh, Bennett,affirmed Mathes v.

1 Foster 188. This it isrule, said, noimposes hardship upon
the for is at as hehe to state reasons asappellant, liberty many
chooses; and the should have notice of what mattersappellee
are to be incontested this court.

But can the has claimed no the de-who haveappellee, appeal,
cree so as he is French,far concerned ? In v.opened Wendell
19 N. H. it205, held that he and that oncould,was appeal
taken he itdecree,error in the and corrected.might show have

in that case had been disal-And of the whichcharges appellee,
the court,theprobate court, bylowed were allowedby superior

the decreeand made to toconform such allowances.
are notWe inclined to disturb rule there laid Wethe down.

thedo not discover that it can to but onone,anywork hardship
all It also act as asave tomay expensecontrary parties. may

check the rule is understoodIfhastysalutary against appeals.
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tbeto tbe of appellantbe tbe case on partthat an opensappeal
and alsoofto be causesthe extent assign appeal,to which may

that tbe tbedecree,error in appelleetbe mayappellee .show
the appealtbe of tbe whilewill have notice of claim appellant,

con-thethat mayitself be notice to tbe appelleewill appellant
test tbe decree.

wasit that an error ofIn tbe case is manifestpresent $75.77
accountof bisin the settlementtbecommitted against appellee

on thisin not be corrected appeal,tbe court. If it canprobate
tobe to this court for leave appeal,bewill compelled petition

be aand in This hardshipobtain bis that wouldway.rights
costs.to unavoidabletbeand allupon him, partieswould subject

oftbeasWe think this case is one in showing proprietypoint,
tbe rule.

a bal-court,in tbeof the probateOn tbe settlement account
Add to thatthefound guardian.ance of againstwas$8.33

have andtbe be should been charged,error of $10, with which
sum,tbe truethen tbe amount from the anddeduct $75.77,

decree,tbe should have afound,is for appelleeC$57.44,) which
be in tbeand must bad court accordingly.probateproceedings

in mosthas tbe matter,As tbe prevailed importantappellee
but each mustcosts,tbe is not entitled to paypartyappellant

v.is established rule.bis thecosts. Such well Griswoldown
;H. 566­61; Worster,v. 14 N.6 N. H. LeavittChandler,

; Clarke 11 393.Bennett, 1 Foster 188­ v. PosterMathes Clay,v.


