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pleas, for anUpon petitiona to the the statute accountcourt of common under
costs, profits byreceivedmortgagethe debt and and of the and theof rents

redeem,redeem, themortgagee, equityand in a bill to com-to the rule that on
costs, claim, appli-is notplainant pay thoughis bound to he in hissucceeds

prevailingto theby allowingrule is statute costscable. That controlled our
ordinarily governs proceeding.the statuteparty, and this statute costs of the

account, byobtainingin an which itpetitionerWhere the in such case succeeds
paid by andappears mortgage fullythat the interest and costs are the rents

received, and, prevailingasprofits discharge,he is to a decree of theentitled
party, to his costs.

CourtThis case been before the JudicialSupreme uponhaving
102.1856,at the 84 N. IT. Itthe June ismerits, term, reported

to certain the asa redeem held petitioneespetition premises bywas
that thethe the courtof It was settledassignees mortgagee. by
thehas the to and itredeem,right agreed bywas par-petitioner

thethe rentsties that and received before and since filingprofits
at to more thanterm,the amount1844,of petition, September

the due the on theto amount mortgageenough pay petitionees
them; the shouldto and it was decreed that mortgageassigned

bothand the andbe discharged; parties, petitionerthereupon
and thecosts,move that be allowedthe they maypetitionees,

this, for decision.is transferred to courtquestion

defendant,theBarr, Bellows,and S. A. for citedBand §•
notes; (dale,Ch. Pr. and Betillin v. 7 Sum.1525, 6,Dan.3

notes; 271-2;and 5 Pick.584, Frost,Saunders v.Yesey
6;3 note MeNiell170,v. Sum. Yes. v.Johnson,Cranston

aH. 403 that a files bill to;19 N. to the whereCall, partypoint
he must costs to the he isredeem, success-pay mortgagee, though

; the has beenful modification the defence inwhereonly being
403; 5and unconscientious. 19 N. H. Pick.faith entirelybad

;271; Stone,583 Bellows Co.7 Yes. v. Coos

and B. theC. forMorrison, plaintiff,Coodall Carpenter,$



1857.TERM,JANUARY 89

Bean v. Brackett.

30;Ob.cited Dan. Pr. to tbe that costs must1528, bepoint
the is made theproceedingwhere necessary bypaid wrongful

to If the defendantrefusal account. resists the claim toimproperly
as done here under an heredeem, title,was adverse must pay

Ditmas, 527;v. 4costs. Vroom 19Paige Call,McNiell v. N.
403; Dan. Ch. Pr. 1530.H.

The is entitled to 191,costs. Rev. ch.prevailing Stat.,party
1; 403;MoNiell v. 19 N. H. v.Call,sec. W.Wendell H.

9 N. H. 404.Bank,
The rule is not the statutechanged thegeneral by granting

Stat.,to redeem. Rev. ch. 131, sec. 11. In thepetition orig-
1830,inal thestatute, (Laws p. 488,) costs toprovision allowing

the and the Revisedgeneral,was Statutesprevailing party should
be so construed.

Bell, J. These are motions for the ofallowance costs upon
a redeem ato under thepetition mortgage, 8, 9,sections and 10,
of ch. the131, of Revised Statutes.

This statute that amortgagee, madeprovides uponthe request
in the shallwriting make out andby mortgager, deliver him,to
or his anda true account of all hisagent, demands,just secured

and allby andsub-mortgage, costsdamages incurred reasonby
of the of the condition andnon-performance thereof, of all rents
and him received. 8.by See.profits

If he shall refuse or tounreasonably neglect make out or de-
account,liver such the court of common pleas, upon bypetition

the the inforth facts the case, and duemortgager, setting notice
interested,to the determine thegiven shall amountparties justly

after rents received.due, and 9.deducting Sec.profits
such amount into court andUpon broughtbeing lodged with
thereof,the clerk the court shall decree that such bemortgage

and a of decree recordedsuch in thedischarged, copy registry
of the indeeds for which such landscounty lie, shall have the

effect assame a release executed theduly by Sec.mortgagee.
10.

The costsclaims on the that hepetitioner is theground pre-
vol. xxsv. 7
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that law theand the theonvailing ground byparty, petitionees
costsnot recoverto redeem a doeswhoparty petitions mortgage

if to the mortgagee.even but is liable to costssuccessful, pay
tend-are the to authoritiesWe referred variousby petitionees

doctrinethe that is a settledto establish iting general position,
States,theof the of in and in some ofcourts England,equity

butrecover,the files bill notthat who a to redeem doesparty
successful; their regardif and oncosts, we may authoritypays

cer-however,as settled. It meansnot,that matter does by any
evenfollowed,that in this rule befollow, State that wouldtainly

rulein bill in the ina since the Revised Statutesequity, place
to that incosts on a different from prevailsregard footing which

England.
the eventThe Revised Statutes that costs shall followprovide

the law,of action or unless orderedotherwiseevery bypetition,
1;or the court. Ch. sec. and sec. “In all ac-191, 7,by

or in the of com-tions court or courtpetitions pending superior
causethe said -courts on motion and onmon may, goodpleas,

andlimit and costs deem rea-shown, such they may justallow as
that theis,settled of the first sectionThe constructionsonable-.”

entitled to costs,in action isoranyprevailing petitionparty
the court make athe makes a different orunless law provision,

thatorder; to theit seems be and reasonabledifferent and just
that he obtain his withoutrightshows could not legalwhoparty

to hethe of thesuit, should recover whicha expenses proceeding
of other side.been the fault or thedriven follyhad by

that “if,statute this-statutory remedy provides,The giving
issue of factaforesaid,the ashearing of anyupon any petition,

if be determinedissue, elects,eithersucharise, mayshall party
to theand costs shall be prevailing party.”a awardedby jury,

in favor ofno the rulestatute makes to generalThis exception
the mortgagee.

an the mortgageaccount ofthis theIn case petitioner sought
theof the and of mortgagedand rentscosts,debts and profits

the tohad requested petitioneeshe previouslywhichproperty,
the Hemortgage.and to redeemsuccess,him,furnish without
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bas andsucceeded in the account he itsneeded,obtaining upon
thethat the balance of debt has been rents andbyappearing paid

hereceived the has obtained a decree ofprofits pending petition,
He in theof the has succeeded alldischarge objectsmortgage.

of his the isis, therefore,He andpetition. prevailing party,
entitled to the he comescosts of unless thewithinproceedings,
last then the court inis,The whether thequestionexception.
exercise of their discretion should an order themake refusing
petitioner his in orcosts in or costs to thewhole grantingpart,
petitionees.

The here and tocases elsewhere as on bills tocosts redeem,
are not case,us in this do notbecausebinding upon they apply
to this and tostatutory are be asproceeding, regarded only they

seem tomay establish a reasonable and rule.equitable Among
these is the case of v.McNeill 19 N. H.Call, 403. It was
there theasadmitted, rule in that in a billgeneral to re­equity,
deem themortgaged tocosts the mort­premises, plaintiff pays

he butthough obtains the relief claimed itgagee, : was held that
this rule to the exceptionwas that if thesubject conduct of the

was either orunreasonablemortgagee he should notoppressive,
recover, but should costs. And Detillin Gale,v.pay 7 Ves.
583, and Slee v. Manhattan 1Co., and81,Paige Brockway
v. 1Wells, 617, are cited inPaige of thesupport exception.
The case of Van Buren v. 5Olmstead, citedPaige 9, theby
court; is still it ifbecause holds that thestronger, offers toparty

the amount due, before he files billhis topay equitably redeem,
he is toentitled costs. The incourt that case thecharged
defendant the oh the thatcosts,with his defenceground was

unconscientious. held that underentirely also our statuteThey
the in billthe theplaintiffs were substantially prevailing parties,
because had to redeem,shown their and to maintainthey right
their bill. And thewith Massachusetts court inthey agree
Saunders v. 5 Pick. that the rule inFrost, 271, 274, equity,

thethat is entitled costs,no circumstances toundermortgager
is to the statute inunreasonable, there,and forceopposed which
is like our own.
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the courtin have refused here to thecase,This which apply
of redeem,in the case a bill to is decisive asevenrule in equity,

rule the stat-the ofordinaryon this wherethe rule petition,to
must govern.ute

on the defendants claim that thecosts,The whichgroundonly
thea in bank-rested on made fraud ofmortgageclaimpetitioner’s

the theoverruled in decision uponwaslaw, substantiallyrupt
this re-the statute on of costs do notunder wecase, and subject

tofor the that defendantshow thepetitionerit as necessarygard
faith; he toit is if has refusedenough performbadacted with

himhas on of an account.renderingthe statute imposedthe duty
that in the ofin the statuteargument,It whichis suggested
the8 is a costs to12, revision,secs. to giving131, provisionch.
the a trialis not limited to case of by jury,the partyprevailing
a to be con-revision,sections, being oughtthesethat merelyand

cases;inthe all butcosts to partyas giving prevailingstrued
this as itit to considernot necessary point,thoughthavewe

toin the result have arrivedno difference whichmake wecould
statute.of the generalconsiderationupon

the must be decreed toheld bemortgage by petitioneesThe
thecosts to petitioners.withdischarged,

Young.&v. ParkerMoulton

anor examination ofinvestigation accountsrequiring ofanan actionWhen
auditor, authority to anis not restrictedan histohas been referredvouchers

technically of ac-strictly and matterswhat areofand statementexamination
to,questions orall incidentaland decidecount, may rightfully considerhut he

partiesthe betweenactual indebtedness ofinvestigation theofin aninvolved
investigationsembodythemselves, the *result of hispleadings, andunder the

report to the court.in his
hear, examine and determinestatute, tothepower, underhas fullauditorAn

him,triallaw, arising in of the beforeprogressthefact ofandall matters of


