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in thetbe arisingto an all materialing questionsofinvestigation
the in thetrial recommitbefore the tohim, presentmotion report

the ofcase, the out its onfor of striking finding subjectpurpose
the tender denied.must bepleaded,

&Corbett v. Norcross al.

consent,granteeAn individual be his and acannot made the of land without
accept grant may by parolrefusal to a be shown evidence.

grantor competentThe wife a a to his deed.of is not witness attest

proprietors may amongThe of undivided lands divide the samecommon and
bounds, ranges. They par­by may makethemselves and and lots andmetes

by deed, convey intereststhey may then undividedtition. either a or orvote
partition.without

convey realparty present property,a whether orIf is and sees sell andanother
title,title, object-personal, disclosing his ormayhe a withoutto which assert
knowledgeing a full onsale the sale is made withconveyance,to the andor

setting up his titlepart,his thereafterestopped byhe will be his silence from
lawagainst out at commonpurchaser. principle maythe be carriedAnd this

without resort equity.to
blood, privies inEstoppels upon priviesare binding parties inprivies;and

estate, priviesand in law.

attempted to makeproprietorsThe of a ofcommon and undivided tract land
ofpartition legally. Eachby ranges,of the same failed do itlots and but to

parti-according theranges,them toconveyances byafterwards made andlots
theirtion, ofby giving deedssubsequently conveyedbut the tract to others

— conveyingHeld, claimingundivided the deedsinterests. underthat those
interests, againstdenying partitionthe undivided asestopped thewere from

ranges.held bythose who under andconveyingtitle the deeds lots
dividingplan land, given,A was a weremade of tract of of the cornerswhich

lots, upon ground.the rangestract into and not laid off thebut the lots were
— Held,lots, plan.Conveyances accordingby rangesmade to thewere and

accordingthat, run outbeingthe lots could begiven,corners of the tract the
uncertainty.plan,to the theand that deeds were not void for

tract ofos aWeit in the claimsEntry, demandantwhich
land Grant:called Elláíís’acres,thousandcontaining sixty
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bounded, at the northeast ofbeginning comer of Lin-the town
andcoln, east seven milesrunning and one hundred and seven-

teen rods, ;to Hart’s Location then thesoutherly westerlyby
of said aLocation, toboundary so far that a linesouthpoint

drawn thence due south shall strike the ofcorner thenorthwest
of Burton;town thence tosouth said of Bur-cornernorthwest

;ton thence the Waterville,line to-westerly, along northern of
the eastern of Hatch & Grant; north-boundary Cleaves’ thence

and said toerly Thornton;Grant the east linewesterly by of
thence the ofline Thornton to thenortherly by Lincoln,line of
and this line toalong the first mentioned.point

The tenants nul disseizin.pleaded
To sustain his suit the demandant introduced the following

other :among evidence
A deed from J to the dated Feb-Bobbinsoseph demandant,

of17, a tract ofruary 1848, lots, them, indescribingsundry
land thegranted others,State to Elkins andJasperby July
3,1830. Also, a deed said demandant,from Bobbins to the
dated 16, the usual of1845, covenantsJanuary conveying, with

three other inwarranty, lots, them, the same tract.describing
He then introduced of six deeds from Elkinscopies Jasper

and Jacob to datedBobbins, all in andSargent JanuaryJoseph
1831, a number of the lots described in theMay, conveying

deeds. Also, of three deeds from Ebenezer P.preceding copies
Elkins to J Bobbins, November,in 1831,dated andoseph May

of the in the deeds from Bobbinsconveying sundry lots specified
to the demandant.

or three of these deeds to afterBobbins, describingTwo the
planstated that numbered a lots andlots, were on ofthey

in ofthe common the andregistered county,ranges, registry
State;the ofalso in office the of but no suchSecretary plan

theon trial.was produced
Lambertalso introduced a a deed fromThe demandant ofcopy

to him1834,to datedBobbins, 24,OctoberHastings conveying
B. M. to Also,lots N. Hastings.conveyed Smyth Smyth’sby

those lots.1832,to dated January 9,deed Hastings, conveying
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to datedandElkins Sargent Smyth,the deed ofAlso, Jasper
Also, deed ofthe same lots.1831,28, conveyingJanuary

23,1830,dated August conveyingSamuel H. to Smyth,Walker
deed,Also,Elkinsthe Grant.sixth ofwith onewarranty

30,1832,dated January convey-H. toSamuel Smyth,Walker
theonthe numbered plan.lots inthirty-nineing grant,

John Eaton todeed,of aintroduced aThe demandant also copy
1830,Flanders, 25,dated DecemberJacob and EnochSargent
lot inthe secondof theone sixth grant, exceptconveying part

on East Branch.the second range
of the forState,from the Treasurera of a deedAlso, copy

to H.Elkins, Walker,óf Samuel$800,the consideration Jasper
John andElkins,Ebenezer P. Eaton DavidJr.,Jacob Sargent,

the tract de-dated same31,1830,Perkins, August conveying
thein a of resolutionAlso, authorizingscribed the copywrit.

the to a andsurveythe Treasurer to make agreeablyconveyance,
to be made Jonathan Cummings.byappraisal

to that someThe demandant introduced evidence showtending
heof the frommade whichCummings grant,weresurveys by

lots,the tract into anda to divide rangesdrew plan purporting
usedof the same afterwardsand that this and a wereplan copy

and into the makingin off lots several proprietors,marking
hun-to containof the same. The lots calculated twosales were

acres each.dred
thea of the amongIn order to grant proprie-prove partition

to that,introduced tending show,the demandant evidencetors,
in thethe theState,the deed from granteesafter obtainingsoon

never attendedPerkins,the of anywithdeed, (whoexception
Thornton,in at aheld a whichmeetingwith them,)meeting

and some taken in mak-chosen,and clerk stepsmoderator were
a division.ing

the ofheld on 27th January,afterwards a wasThat meeting
in a Boston news-an advertisement1831, bycalledwhich was

the were present.at a ofwhich proprietorsmajoritypaper,
; tothat votedchosen theyand clerkThat a moderator were

andlot,ticket foralot, everyand mademake a division by
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hat;them in a that the out,tickets were first oneplaced drawn
then one for ;for and so on that in thisSargent, Smyth, way all

out;the lots were a min-drawn who wasSargent, clerk, making
;theute of the same as thendrawing thatproceeded they, put

thethe lots on the name of the toplan whomupon proprietor
; and thiseach used andwas drawn ivas afterwards carriedplan

thethe to lots. atground show this meet-peopleupon Smyth,
deed of his lots,a that he wouldwisheding, quitclaim saying

to and this andothers, Jas-agreed upon;wasquitclaim finally
Elkins and wereper who toSargent, present, accordingly gave

deed thata on Ebenezer P. Elkins and Elandersday.Smyth
not at thiswere also atmeeting.present Smyth quitclaimed

time. Elkinsthis assumed to act for Ebenezer P. ElkinsJasper
Elanders at this andand did not to havemeeting, they appear

disclaimed his acts.subsequently
The of this towas variouslegality meeting excepted upon

: Because it not called thewas togrounds agreeably requisitions
;the statute because noof notice was becauserequisite given;

;the held in Boston insteadwas ofmeeting New-Hampshire
kept;no recordsbecause sufficient and becausewere all the

notwereproprietors present.
demandant,The in addition to the deeds in evidence,already

Elkinses,introduced others from the Elanders,two andSargent
to different each of themindividuals, makingSmyth, convey-

lots of different lots in theances and tract. Theserangesby
deeds bore dates 27,latter to and1831,subsequent January

to 1837.prior July,
demandant furtherThe introduced thatevidence Sar-showing

Elanders and the Elkinsestwo to makegent, agreed together
;sales of a of their shares and to divide theportion proceeds

that sales were made at several times for andaccordingly goods
made;ánd a division that sold receivedmoney, and aboutthey

$800at another;one andworth in and that inplace,$1000
these sales each one soldmaking from the lots marked hiswith

on thename plan.
Eour witnesses introduced the indemandant relationbywere
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to the interest theof David Perkins in Theirgrant. testimony
tended theto that had to do withPerkins never anythingshow
matter to consent that his name be used theexcept might upon

to the the not toState for he was bepetition grant, provided
called forto the land.upon pay

The tenants introduced the evidence of title: Afollowing
deed from Samuel H. themselves,Walker to dated June 21,
1844, four undivided sixths of the Also, sev-conveying grant.

Flanders,eral deeds from the Elkinses and undividedconveying
interests in the to Walker. thegrant Likewise deed of Noah
W. Perkins, son of David toPerkins, Walker, oneconveying

Perkins,undivided sixth of the grant; and the of Davidwill
to son,his Noah one half farm all the rest ofW., his andgiving

his real estate. These deeds to all dated in 1848Walker were
1844.and

The tenants also introduced the deed them,of Walker to dated
3,1844, all the interest he theJuly conveying acquired by

;of C.deed William and then the deed ofThompson Thompson
2,to dated heWalker, 1844, all the interestJuly conveying

;deed of himJacob to and then the deedacquired by Sargent
of to dated June hisSargent 10,1841, allThompson, conveying

ininterest all lands in Grafton Elkins’ Grant.County, including
The tenants also introduced a deed from Elkins toJasper

P. 31,Ebenezer dated and recordedElkins, 1830,November
7,1832, one undivided third of theconveying partFebruary

One of the to this deedgrant. Elkins,was Jane wifewitnesses
theElkins,of There was considerable evidencegrantor.Jasper

toin the manner in which the name theregard was placed upon
deed. She testified that she did not the deed andherself,sign

court;never it until it itwas in and appearedsaw presented
P,Ebenezer theElkins,that her name to thegrantee, signed

deed. The in to deed also itevidence this showed thatregard
and for theconsideration,was without made ofpurpose enabling

the to ofeffect sales the that itgrantee lands, and mis-was by
take that it not returned towas the grantor.

The tenants also introduced a deed from Robbins toJoseph
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Elkins,Ebenezer P. Marchdated 31, 1832, sundryconveying
in the but them thetract,lots hone of were lots conveyed by

Robbins to the demandant.
also evidence to that the lots origin-There showtendingwas

theto into his hands forRobbins wereconveyed put purposeally
but the alsosold him for the evidenceof by proprietors;being

that the himtended to business was all settledshow betweenup
the in his hands for sale,those of who lotsand proprietors placed

he them for such lots as he did not toand that re-conveypaid
them.

tenants also introduced a of a recoveredThe judgmentcopy
andthe FlandersElkinses, Walker,the State in 1841, againstby

thethem for grant,a balance due on the bondEaton, givenfor by
cost, was paidthe sum of and whichdebt,being $14.79$728

toAnd the tenants offered evidence showtendingWalker.by
and Per-deeds from the Elkinsesthe consideration of thethat

that hemain,in thekins and Flanders to Walker dischargedwas
saidall reason ofthem from claim by having paid judgment.

thethe the madeAfter closing followingtestimony, parties
in writing:agreement

“ of thefor theassume, stating case,The court purposemay
and notlaw,raise and determine the of forto questionsin order

extent, theor to that at meetinggreaterother purpose anyany
in the deed from27,1831, the lotsBoston, specifiedin January

M. of June were30,1832,H. to R. N.Walker Smyth,Samuel
and that there no ofrest,from the was off lotssettingoffset

that.”beyond
“ the to be stated and considered,the evidence in case soAll

tend other thatit to establish ofanyas may position, exceptfar
in a manner other than1831,of lots had in thatoff wassetting

mentioned.”above
“ toA be taken for the to thetenants,verdict subject opinion

Court the and to beSuperior drawn,the case so setof upon
a verdict entered the if in thedemandant,and foraside opinion

hethe court shall be entitled to of the de-of recover any part
manded premises.”
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s< orIf in tbe the itcourt shall be necessary expe­ofopinion
thedient, anya trial be of determiningordered formay purpose

fact the of thematerial for determining rights parties.”
the tenants.A verdict taken consent fortherefore bywas

as came fromcase,The of the itis but an abstractforegoing
— somethe Common the case and amendments embracingPleas

toto referatand the being libertythirty printed partiespages,
trial,the asthe useddeeds,numerous and other papers upon

thatas the is whatbelieved, however,to Itwell depositions.
in thestated,has in factsbeen taken connection appearwith what

the under-court,of be for an intelligentwill sufficientopinion
of the decision.standing

thewhom was for(with Bell,') plaintiff.Byford,
titlea to the lots mentionedI. The demandant has clearshown

theof that tenantsin the if the tract land so dividedAvascase,
to aare deny partition.estopped

the acts of their grantorsThe areII. tenants byestopped
thethe of the tract among original gran-from divisiondenying

a;; Co. Lit. 13 N.352,v. 24 Pick. 324Patten,tees. White
; Bank 19; Cumberland,389 16 110 HamlinH. Johns. v. of

260;; 20 13 do. 281.Maine 66 Maine
afteris not at to consent-partition,III. Flanders liberty deny

in the aris-lots,divided and profitsto sales of participatinging
;13 N. H. 360 HatchPeek,et al. v.from the sales. Watkinsing

;; ;503 12 N. II. 133 1616 Maine 145 FosterKimball, 7v.
206; 191.145; 2 4 N. H.Maine Sumner

Elkinsthe deed toby Jaspertenants take nothingIV. The
7,1832;recorded31,1830,of November FebruaryP. ElkinsE.

of Elkinsthe immediate granteesoras the demandantinasmuch
and all the lotsof such deed,the existenceno notice ofhad
the ofbefore recordingconveyedthe wereplaintiffclaimed by

deed.this
deed; theto this grantor’sis but oneMoreover, there witness

to beif authorized namebeing putnot she hercompetent,wife
as adeed witness.to the

8xxxv.voiu
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that theY. The location of lots is too uncertain canobjection
the tenants. The upnot avail tract is to be cut into lots and

in number those the andplan,withranges, corresponding upon
each,contain more or less than hundred acrestwotheywhether

and are bound the result.the grantors grantees by
Perkins the and is to be re-YI. David notgrant,repudiated

;theas one of Pres. Ev. 85 Har-grantees. Matthews’garded
;12 Mass. 456 Baldwin,v. v.Hastingsrison Academy,Phillips

; 206;do. 552 v. 4 Mason Brooks Mar-17 v.Halcey Whitney,
11 78.Wheatonburg,

theBellows and for defendants.Quincy,
under the demandantThe deeds which claims are void for un-

in the of the land. The land is describeddescriptioncertainty
andlots and no allotment of the landranges, ever made.by was
toreferred no the landgivesThe which candescriptionplan by

found.be
it for thethe was to findOn whole testimony competent jury

uncertain and and it isvoid,the was to bethat description
found.have sothat theytaken

deeds refer for a to athe recorded indescription .planAgain:
and in the ofthe Grafton State’sCounty Registry Secretary

recordand no such exists.office,
of the out,that was stricken what remainsdescriptionIf part

as noinsufficient, inasmuch actual allotmentbe was everwould
thethis account also isOn descriptionmade. imperfect.

one tenant in underII. The de-by common, whichconveyance
of a of thespecific land,claims undivided isportionmandant

into the other tenants estate the tenantcommon,as whosevoid
563;et al. 12 H. Bartlettv. N. v. Har-Barber,has. Thompson

152;348; v. et 10 Pick.al.,12 Mass. Wiswelllow, Hager
al.,et 24 Pick. 329.v. MinotPeabody

no should be certain toThere Estoppels everywas estoppel.
;and83,1 Evid. eases v. 13Peck,Greenl. Watkinsintent.

9 N. H. 336.; Brackett,H. Marston v.373N.
if no itHere no even thatobjection bywasestoppel, parol.was
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time ofIt at tbe tbenot,was communicatedconveyance, to
did not histbe influence and tbepurchaser, purchase, records, of

to havehe is presumed disclosed theknowledge,which whole
;v. 15 N.Worster,title. Great Falls H. 426 Parker v. Brown,

5;15 N. H. Parker 2184, 431;v. Met.Barker, Duncan v.
;16 Maine 388 v. 13Sylvester, Peck,Watkins N. 373;H.

570;4 FosterPorter,Burnham v. v.Wilton 23Howard, Maine
131; ;Marston v. 9 N. H.Brackett, 337 v. 20Gray Brackett,

;Pick. 193 v. 10 Foster 104.Glidden Unity,
Besides, thewasnothing by for thepaid purchaser grant, nor

andthe therefore nodemandant, estoppel.by
estate,in case of real no is createdAgain: estoppel unless by

in Itinstrument comes thewriting. within statute of frauds.
1829.1,of JulyLaw

It also under the ofis void theprovisions statute regulating
of 29,June 1829.deed,byconveyances

this statute no deed ofUnder andbargain orsale, other con-
is effectual unless executed in theveyance, manner provided in

— as thethe act not even against grantor.
a deedUnder this statute with one witness is held not valid.

38 ;13 N. H. v.v. JSfevin 2Ashley,Stone Johns.Belknap, 587.
contend that such an can beestoppelweAgain: enforced only

in to estatealthough personalin it isrespectequity, ;otherwise
ofthe transfer ispropertybecause personal embarrassed with

technical thatthe formalities attach toof realnone estate. 1
note385, 1,sec. andJurisprudence,Story’s Equity authorities.

it is not the doctrine theThat of courts inlaw this country.
Hall, ;16 Pick. ;v. 457 v. 1 HillSears,Heard Swick 17 Dela-

;6 Hill v.Hitchcock,v. 17 Jackson 10Bugot, ;Johns. 462plane
6al.,et &v. Sears Ell.Pickard 474.Adolph.

In 12Pierce,v. N. H.Marshall it was133, considered un-
the doctrine had beensettled whether in thisadopted State by

courts of v. 1Benssalaer,the law. Wendell Van Johns. Chancery
344.Ca.

the tenant in this case, having theAgain: purchased land for
notice of theconsideration, withouta valuable is notestoppel,
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bound. So bis immediate is in the same situa-Walker, grantor,
573;2JSfevin Johns. 1 sec. 393,tion. v. Belknap, Story’s Eq.,

cited, ;note and cases and sec. 395 2&c., 3, Reed,West v.
259; 393;1 sec.349, Patten,Hare v.Equity, WhiteStory’s

324; Falls Go. v. 15 N. H. 452.Worster,24 Pick. Great
The of Perkins and aHI. share was valuable consid-purchased

Itfor it. notice of trust,eration was withoutpurchased anypaid
existed; the itif such and takesany purchaser beingwithout

of Ebenezerthe act or deed P. Elkins.affected Kimball v.by
8535; ;5 H. v. N. H. 187-198 Pritch-Blaisdell, Page Page,N.

397;H. 3 N. H.Blanchard,4 N. v. 170.Brown,ard v. Scoby
land to six and ofThe conveyed grantees,was paymentIV.

all alsosecured but andby bond, Perkins,the signedprice by
Flanders.signed by

rest held theirfact,and all in sharesPerkins,and theSargent
for the as aand, paid,in trust those purchasewho paid money;

inarise to those who madetrust would payment, proportionnew
14 N. H. 248.Fowler,amount Brooks v.to the paid.

vol-held of his titles conveyances merelyRobbins most byV.
demandantand the Rob-consideration,and paidwithoutuntary,
after theand he Robbinsof conveyancesbins nothing, purchased

the defendant and afterholds, recorded,weretheyunder which
the wouldhad the notice that record give.soand

under title obtained a creditordefendants hold a ofbyThe
the and the toat thetime, conveyancesexistingRobbins’ grantor,

theto claims. titleplaintiff’swere made his Sosatisfycreditor
the tenants.as againstis void

and areto Robbins voidvoluntary, againstwereConveyances
the law,bond with orby Englishpurchasers,subsequent fide

tit. 28, 21,4 Greenl. ch. andCruise, 32,notice.without .sec.
and and426, 434, note,secs.; 425,1 au-cases Story’s Equity,

3 450.Kuichins,v. Conn.;cited Kimballthorities
Court the Unitedof Statesand in the SupremeIn New-York

in of notice.cases withsubsequent purchasersheld otherwiseit is
Í;Peteis 280 sec. 427Robinson, 5 Eq.,v. Story’s•Cathcart

1;7,tit. sec. note7, 2,chap.Cruise’s Digest,1 Greenl.
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And178,198.and Settlementson. Marriage FamilyAtherly
v. Ar-Sterryactual and not constructive.the notice should be

261, 270,1 Ch. 271.den, Johns.
be asthe not regardedcouldRut in this case conveyance

to fraudulent against existingis bebond it presumedfide;
and cases248, 250,N. H.Fenner,v. 12creditors. Kimball

existingWalker was an; v. 3 N. H. 55.Reed,Everettcited
toThe8 H.v. N. 44.Rich, conveyancescreditor. Carlisle

debts. The convey-made to and suchsatisfyWalker were pay
tohe restrictedand is notWalker,then as toances were void

debt,obtain hisexecution,of and toone mode attachmentthe
Gfoddard,the his debtor. Frost v.estate ofbut may purchase

Weld, 30.; 3 N. H.v.25 Maine 413 Kingsbury
Novem-Elkins,Ebenezer P. ofof Elkins toThe deed Jasper

thattitle,divested him of all so1830, nothing byber, passed
of the a sufficienthis deeds to Robbins. The wife wasgrantor

was notas herwitness, necessarily per-attesting incompetency
; 1 Ev.,2 N. H. 440Chamberlain,manent. Smith v. Greenl.

; 2443;254 13 Kent’s Com.338, Jones,sees. v. Pick.Coffin
;;179 7 536 v. 7Baldwin,v. Yt.Fdgell Bennett, Williams

506.Yt.

ofJ. The demandant in his writ claims a tractEastmaN,

El-land in thousand calledacres,this containingcounty, many
thetrial, however,kins’ On the had uponGrant. which was

he lots and ofdisseizin,of nul claimed only partssundryplea
Robbins; 1845to him in andlots someconveyed by Joseph

insome 1848.
and fromlots are described numbersThese by ranges, varying

in the number of the and from one to fourteenlots,one to sixteen
to thenumber of the and first considerin the weranges; propose

to alsoRobbins, lots,title of the demandant’s these andgrantor,
title of oftenants,the of the the question uncertaintyindependent

deeds,the the reliable and the takenin of groundwant plans,
there has of thethat never been division tract.any

of the Treasurer ofdeed the ElkinsThe Grant given bywas
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the on the 31stState, ofday in ofAugust, 1830, consideration
$800, in accordance awith resolution of the approvedlegislature,

3,1830, to Samuel H.July Jasper Elkins, Jacob Sar-Walker,
Jr., Ebenezer P.gent, Elkins, Eaton, Perkins,John and David

all of Thornton. These land,were the theoriginal grantees of
bothand claim under them.parties

Perkins, one of the six never orgrantees, the grant,accepted
consideration therefor. The whole inpaid any evidence regard

to him tends to that heshow never had theconnection withany
business after the of the resolution the andpassage by legislature,
refused to orthe to consent to the same. Ebenezeraccept grant
P. another of theElkins, toassumed take Perkins’grantees,
share, and for the same,settled and the other grantees acquiesced
in that course. The bond to the State for the consideration was

thegiven by five.
isIt clear that Perkins never toor contractedpaid anypay

for same,consideration the andgrant, never the and con­accepted
never had title thereto. No cansequently man make anotherany

consent;his hiswithout and a deedgrantee made and executed
all the formalities,with and entered therequisite even upon pub­

lic is null ifrecords, not the grantee.afterwards accepted by
et al.Harrison v. Trustees 12The Mass.Phillips Academy,of

461; v. Mass. AndHastings Baldwin, 17 552. a refusal to
a be shown evidence. v.grant mayaccept by parol Thompson

618;2 31;3Leach, Tickell,Salk. Townson Barn. & Ald.v.
35,Matthews’ Evidence and cases cited.Presumptive

estate then inThe vested the five aftergrantees, excluding
Perkins, theand title of the had,whatever must beparties, they

from them.traced
Most of the lots thewhich demandant claims towere conveyed

1831,Robbins in deeds executed Elkins,May, by by Jasper
threeJr.,Jacob and Ebenezer P. of theElkins,Sargent, orig-by

State;of the and Robbins’ title to theinal lotsremaininggrantees
to of the deeds to himtraced the original granteeswas —none

dated later than 1834.being
are andface,These deeds to Robbins fair theirupon purport
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and contend-however,be It is said,to for a consideration.good
of lots to Rob-ed that most thetenants, conveyedthe wereby

: thatfor thebins to enable him to make sales original grantees
as to creditors.and voidmerethey conveyances,were voluntary

tenants,the theirto orBut whetherenquirewithout stopping
of ob-in to take thisWalker, are a advantagepositiongrantor,

bewhich, investigation, wouldpoint probablyjection, (a upon
the tothatthem; assuming conveyancesfound to be against )

Robbins, stated, that deeds ofthe and thefor werepurposeswere
to thisit aclaimed,the is sufficient answercharacter objection

that considerationthe in the a valid wasthat ease showsevidence
notthe lots as byfor such of re-conveyedRobbins werebypaid

“ What landit,the puthim. As one of witnesses weexpresses
he either deeded back or us for.sold,his he hadn’t paidin hands

hadever together.”settled all the weWe dealings
El-is,of Robbins thatto the deedsAnother objection Jasper

of the lots,had to him some had withkins, partedwho conveyed
deedNovember, 1830,title the in tohis to by givenproperty

P.Ebenezer Elkins.
the to thatitdeed,to this evidence tendsWith showregard

to enable him to theP.,made Ebenezer to sellbywas Jasper
New-Durham;in it and toconsideration,lots that was without

sold;be in the not that no sales werereturned case land was
the itbut deed not returned. But ismade, was accidentally

the deed,to into consideration of this as itunnecessary enquire
be defective for of due execution. Itto wantappears fatally

andmade while the statute of 1829 was in could notforce,was
andas a even the his heirs,conveyance, against grantoroperate

v. 13for it was attested one witness Stoneonly. Ashley,by
38;H. 10 420. The deed toN. v. PosterGage Gage, purported

The attestationbe one and Jane Elkins.witnessed by McCoy
and but thewas was unexceptionable,by McCoy duly proved,

of Elkins the a Shename Jane deed was mereupon nullity.
the of the herElkins,was wife andgrantor, signatureJasper

a to her no more than the nameas witness husband’s deed was
the himself It that she didof as a alsograntor witness. appears
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not the name herself,write but that it was written Ebenezerby
P. Elkins, the hergrantee; whether consent notby or is doubt-

fromful the Moreover, this deed not recordedtestimony. was
till 1882, monthssome to the timesubsequent when Jasper
Elkins Robbins,to and no notice ofconveyed its existence was

to Robbins. But even if this deed should held itgiven be good,
to thedefeat titledemandant’s to lotsonly gowould the claimed

Itunder Elkins. could not affect those underclaimedJasjier
otherthe grantees.original

Thus Robbins’ title to the lotsfar, theto demandantconveyed
well Heenough.stands to havewould been theappear owner

;of them all 1835 theto and demandant, Robbins’prior having
musttitle, succeed unless defeated other not con-by matters yet

sidered. The consideration the demandant toby Robbinspaid
is Theimmaterial. tenants do not Robbins,claim under either

deed or as his creditors, and are therefore a tonot inby position
in thecall consideration.question

look at the title of the TheyWe will now tenants. claim by
Walker;deeds from Samuel H. datedone June 26, 1844,two

offour undivided the Elkins Grant,sixths and theconveying
dated all thatJuly 3, 1844,other he theconveying acquired by
ofdeed C.William Thompson.

one of the but allWalker was heoriginal grantees, conveyed
his interest in the to R. M. N.grant 23,1830,AugustSmyth,

after deed thesoon the from State And an-Eaton,was given.
other of the the 25th of December, 1830,ongrantees, conveyed

Flanders;the andhis interest in to Enoch so thatgrant Sargent
after this date the held the twogrant Elkinses,was and Sar-by

Flanders;and Walker and Eaton togent, Smyth giving place
and Flanders.Smyth

title then to the theWhatever Walker had at time hepremises
been,tenants,theto must have derived from the otherconveyed

and,because he had sold his share to accord-Smyth;grantees,
title to fourto that had the sixthsWalker conveyedshowingly,

June,the 26th introduced a deed1844,to the tenants on of they
1843,9,P. Elkins to dated con-Walker,from Ebenezer May
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one of the also a deed fromundivided sixthveying grant;part
Walker,Elkins to dated anJasper 5, 1843,September conveying

sixth; and Elanders to datedWalker,undivided a deed from
the same Primd these4, 1843, facie,conveyingMay quantity.

deeds title inmake out a the tenants to three undivided sixths of
the tract. The tenants then to title in toshow Walkerattempt
the other sixth deed,in this the deed ofby introducingconveyed
Noah W. of Perkins,Perkins —son theDavid original grantee,
of whom have datedWalker, 5, 1843,we Octoberspoken —to

one sixth theundivided of the deed to beconveying voidgrant;
unless the the claimsgrantee grantorindemnify against against
his father or him the land. Also the of Davidconcerning will
Perkins, in in a1835, whichapproved generalwas residuary
clause in favor his Noah butW.,of no mention made of landson,
in this grant.

With to the other deed to theregard tenants,of Walker which
dated 3, 1844,was the tenants introduced deedJuly Thompson’s

to datedWalker, all the ac­2, 1844, interestJuly conveying
him deed of J.quired dated Juneby by 10, 1841; andSargent,

then the deed of to JunedatedSargent Thompson, 10, 1841,
all his interest in all inconveying lands Grafton includ-county,

Elkins’ Grant.ing
It thuswill be seen that thetitle, have,Walker’s tenantswhich

all thewas derived from or those who held theiroriginal grantees
title, deeds dated some tenby to those of Rob-years subsequent
bins. Robbins his title in and allacquired 1831, beforemostly

and1835, Walker hisacquired in 1843. Walker’s deedschiefly
cover the whole of the grant sixth,the fellexcept him,which to
and hewhich ;toconveyed in 1830 those ofSmyth while Rob-
bins cover smalla ofonly it, certainpart lots inbeing different

The ofranges. Robbins ingrantors are those of Walker,part
and, as stated at the bothoutset, derive their title from the same
source.

The of theoriginal grantees State inwere interestedjointly
the and itland, was for them to divide the samecompetent among
themselves by metes and bounds, and lots and orranges; they
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could their Theyundivided shares division.convey anywithout
Coburn v.could make a either deed.partition, vote orby by

44;99;4 N. Atkinson 11 N. H.Ellenwood, Bemis,H. v.
12352; Miller,v. 3 v.Adams, Mass.Frothingham Springfield
be415. After their noMass. a interests longerwouldpartition

set toin common but in each one the share offseveralty, owning
him; and their be madehave to accordingly.wouldconveyances

case, whetherbecomes,It a vital in thetherefore, question
there land, binding uponwas ever of this tract ofany partition
the The de-and those under them.original grantees claiming

hisBobbins,mandant contends that there and thatwas, grantor,
the lotstitle to several of the land, being speci-acquired parcels

demandant;fied in his the the tenants contenddeeds to while
division; in com-that there was tract remainsnever that theany

to;unto the the deedsmon time and hence that Walkerpresent
title mustof undivided and that hisinterests good, prevailwere

that ofover Robbins.
of this tract?then,there evernot,Was or any partition

thereis some evidence to show that was.There tending Jasper
land;thethat there had been a of that soonElkins divisionsays
the atthe there a granteesafter was ofobtaining meetinggrant

house, P. Elkins wereand that and Ebenezer pres-his Sargent
Walker;Eaton andhe certain in relation tobut was notent,

andclerk,he chosen moderator and Sargentthat himselfwas
he theat and thatacted as such all subsequent meetings, kept

loss therecords; and to of the ofevidence offered the courtwas
them.of in findrecords and todiligence attempting

onof theThere a of a proprietorswas also meeting majority
it isof at1831, Boston,the 27th at which meetingJanuary,

the to at thatthat set off whoSmyth,lotsnvereby partiesagreed
an ofthe And examinationtime owner of Walker’s share.was

in innumber,lotsthe deeds that these wereshows thirty-nine
one of the number.tract,different the and wholeof fifthranges

to theis manifest an made completeIt that there was attempt
theof the the and oftract, of lots givingby drawingpartition

deeds, of and theat the on the 27th January;quitclaim meeting
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beso is to hisagreement far as lotsSmyth regarded,shows that
the to the ex-were set off. are that goesWe aware agreement

time,tent that there lots at that thosewas no off ofsetting beyond
to it. But does notand so consider this exclude theSmyth, we

tothe that an made set offinference from wastestimony attempt
to that of lots had. It thatothers, and a was shows thedrawing
business at that timewas so far as wascompleted Smythonly
concerned; itand has toneverSmyth appears attempted repu-
diate the todivision, or claim what then allotted tobeyond was
him. The tenants and Walker make no claim under him.

As the case stands, a for the defendants,verdict theupon
court therecannot that was ever of thesay legalany partition
tract all the thereamong grantees, was evidence com-although

to tobe submitted the Butthat we thinkpetent uponjury point.
that the tenants and are to thereWalker thatestopped wasdeny
such a and thatpartition, the court are bound so to it.pronounce

It is settled in if a is andwell that seesequity party present
another andsell to he aassertconvey title,whichproperty may
without or thetitle,his to anddisclosing objecting conveyance,
the madesale is a full hiswith on he will bepart,knowledge

his thereafter;silence from his titleestopped be­by setting up
cause, under such his conduct ascircumstances, would aoperate
fraud the if he take from himupon purchaser, afterwardsmight

he had thus towhat him withoutpermitted purchase, objection,
from one bewho claimed to the this ruleowner. And inapplies

to both real and v.Wendell Vanequity personal property.
1 Ch. 1Rensselaer, 354; 385;Johns. sectionEq.,Story’s

Hobbs v. 136;1 N.Horton, Pierce,Marshall 12 H.Vernon v.
127; 360;v. 13Peck, Pierce,Watkins N. H. v. 7 Fos-Wells

503;ter Heard Hall,v. 16 Pick. 457.
It is thiscontended, the tenants that rulehowever, adoptedby

in does not obtain at common at least so far as realchancery law,
estate is affected;to be and arethere authorities sustainwhich
this as someposition, of those cited the counsel for defend-theby

?,ants Butshow. the rule be toought to confined courts of equity
It is clear that it obtains at common as to personallaw property,
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and such casesthat relief ineffectual be administered at lawmay
201;N. H.Sanborn,without resort to 11v.equity. Thompson

;; 6 do. 556­474;Sears,Pickard v. 6 Ad. E. 1 R. 762­& Term
ex­carefulMarshall 12 N. H. aPierce, 133, 134.v. And after

of theamination the are that in applicationwe satisfiedquestion,
of realthe rule no well founded distinction can be traced between
and personal property.

In 2 aOtis, 169,Runlet v. N. H. the demandant, mortgagee,
fromat ofpresentwas and advised a theconveyance premises

ofthe existenceto the without thetenant,mortgager disclosing
the conveyance;was of an date than thewhich earliermortgage,
and his andit was held that conduct fraudulent, estoppedwas
him the in Morsefrom land tenant. Andtherecovering against

as an6 N. where had actedChild, 521, appraiserv. H. one who
noth-to thatof land set off an showexecution wasupon permitted

thein ofthethe it was intimatedextent, opinioning passed by
land, andto theifcourt that the extent had been sufficient pass

made,the extent wasthe claimhad asserted no whenappraiser
thetitleset up againsthe could not to ahave been permitted

extent.
the is statedPierce,In H. 127,Marshall v. 12 N. question

real anda whether the rule to both personalapplieswith qucere,
case,thatThe to be decided innecessarywasproperty. point

the as the casesGrilchrist, in thatJ., saysbut delivering opinion,
thev. is forState,in this Runlet Otis annow stand authority
inin here atthat the rule has been lawadoptedequityposition

of land.relation to conveyances
C. afterPeck, 373, Parker, J.,In 13 N. H.v.Watkins
betoterms,the rule in that a is estoppedgeneral partystating

that does seem to befraud, there not anyon the ofground says
this a sale of real and per-insound difference betweenrespect

Child,he Otis and Morse v.and cites Runlet v.sonal property;
And the same distinguished jurist,as the observation.sustaining

atan action15 N. H.Brown, 184,v. wasin Parker which
that isbroken,law a estoppedfor covenant says partycommon

betitle he his to sold andhas landto set permittedwhereup
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ofthe concealment hisunder sucb circumstances thatconveyed
title tobe a the if he waswould fraud grantee, permittedupon
set it up afterwards.

the an in as to realevidence to establishPerhaps estoppel pais
estate, thanshould be clear and decisive as tomore personal..
The sale and of is more for-transfer real estate surrounded with

and than and the title ismality theretopersonal, guardedsolemnity
with more care. aBut the who standswhichground upon party

andby sees his with a of isproperty knowledge whatconveyed
anddoing, does not his is to beassert from after-estoppedrights,

wards thatthose is of fraud —fraud theasserting rights, upon
and itpurchaser; is difficult to see thathow is fraud inwhich

canregard to be held honest as topersonalty realty.
In 16Heard Pick. it is457,v. said that theBall, although

rule does not to have been common law,at itappear adopted yet
held in thewas that case that of a nonguardian person compos,

who had sold real to ward,estate his under abelonging license
of and the samecourt, with a covenant that heconveyed was

authorized to thefully sell wasgranted premises, fromestopped
a hisclaim in tosetting right of such realup portionown any

estate under a to him. And Wilde, J., inprevious conveyance
the of the thecourt, thatdelivering opinion says, general princi-

is thatestablished, a is notple well allowed to orparty toplead
matter the terms of hisinconsistent with deed.prove any

are andAgain: binding upon partiesestoppels privies; privies
blood, ;in as in estate, &c.;the heir as theprivies feoffee, lessee,

the castslaw,in as those whom law theprivies estate. Co.upon
a.; 28;Litt. 1 sec.352, Ev.,Greenl. Treviwan v. 1Lawrence,

276;Salk. B E, 10;&Comyn’s Dig., Estoppel, v.Shelley
;9 Grane 6Morris, 611;Willes v. PetersWright, Carver v.

;4 Peters 83­Jackson, 324;v. 24Perkins,White Pick. Fair­
banks 96.v. 7 Greenl.Williamson,

In v. 24 itPerkins, 324,Pick. heldWhite was that if one,
title land,no to thehaving sameconveys with deedbywarranty,

recorded, and he titleafterwards a andduly acquires toconveys
a the second isstranger, grantee to aver that theestopped grantor
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the timeat his to the first grantee.not seized of conveyancewas
13 H. 389.Willard,v. N.alsoSee wark

as to the examine furtherthese law wesuggestions"With will
be recollected that at the inIt meetingfacts. will January,the

P.and Elkins,were Ebenezerthe1831, Jasperproprietors
Flanders and five of them—Smyth; hold-Sargent,Jacob Smyth

this,and Flandersinterest, Eaton’s. After inWalker’sing
and1831, and Ebenezer P.Elkins, ElkinsSargent,JasperMay,

inlots the described numberstract, andsundryconveyed by
lots,also madeto Robbins. ofSmyth andconveyancesranges,

titleobtained thereto. In toregardRobbins subsequently Smyth,
the tenants do claim underobserved,before not him,ashowever,

madenever inconsistent thehe has withany conveyancesand
division.

indivision, 1831,this variousafter attempted January,Soon
each of the five to different individuals, andsold .bylots were

themmade thedescribingby respectively,wereconveyances
thereceived forand same.and ranges, they paymentlotsbyland

1835. allof lots to Theypriorof them made conveyancesAll
andconveyancesthe others make lots ranges,and saw bybystood

in the and cannot benowtheyprofits; per-all participatedand
those the that thereuponto groundrepudiate conveyancesmitted

the land them.division of among Sargentbeennever anyhad
tomade the Robbins,whoElkinses, conveyances directlytheand

notdone,and what arestood saw wasFlanders, nowbywhoand
that these are all voidto becauseconveyancesbe heard sayto

the be aof It mostgrant.no wouldlegal partitionthere was
the of common to itfor owners- land asrepresentfraudpalpable
into to to suchand selllots,off agreeably repre-and setdivided
turn the andthen round apurchasersuponandsentation, deny

division.
that is not to be whatWalker thebysaid estoppedit isBut

and he had nodid,Flanders because no-SargentandElkinses
He estateis, however, them,in withprivyof the doings.tice

beas have seen,we would bound.principles,generaland upon
not thethe the factslaw, will warrant position.fromasideBut



TERM,JANUARY 1857. 119

v. Norcross.Corbett

"Walker was one of the of the asState, and,original grantees
has been tostated, sold 1830. But after theinSmyth August,

in tomeeting 1881, heJanuary, thirty-nineconveyed Smyth
lots in the tract, them lots and heanddescribing ranges;by

notthereby only showed that he had of theknowledge partition,
but itrecognized as valid and deed.effectual hisby

All of Walker’s astherefore, Perkins, wellgrantors, except
as Walker denyhimself the to theand aretenants, estopped
division of this intotract lots and and aranges, amongpartition
the as deeds. Asin the demandant’s toproprietors, specified
Perkins, have titlewe seen that he had no interest or toalready

His ancestor refused the and neverconvey. to grant,accept
did it oraccept consideration therefor. The ancestorpay any
therefore had no title to the and the heir could not takeproperty,

willby what the ancestor did not own.
A further to the demandant’s ofright is,objection recovery

that his deeds are void for and it that thereuncertainty; appears
was never off of the land into and lotsany laying ranges upon
the ground. was, however,There a madeplan by Cummings
after some the tract into andpartial surveys, dividing ranges
lots. this the acted theirUpon in salesplan proprietors making

;and inthe lots and we see no outconveying difficulty running
the tract from and the boundaries in thethis deedplan given
from the State to the In that deed the cornersoriginal grantees.
of the ;tract are thestated of the lines betweendistinctly length
the corners can be and the bethen tract divided intoascertained,
the number of and lots on the The lotsranges designated plan.
were to contain buthundred that is not ma-supposed acres,two
terial. After the istract marked into and lotsoff ranges agree-

to the the to thebe,as near as lots sold demand-ably plan, may
ant and be take thefound,others can and willthey quantity

the lots itcontain,which shall be more or less. That is certain
can the bewhich be made certain. In of lots canlaw runpoint

out to the a beand could not toaccording plan, permittedjury
thefind to contrary.

The reference in some of the deeds asto a in theplan being
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isrecords or not material. It isoffice, butSecretary’scounty
of thenon noeet. The trans-which historyfalsa demonstration

that the court can an to theactions shows give interpretation
ofunderstand the numbers lots and rangesand can whatdeeds,

; thereforethe will answer.descriptionsmean and
and tedious examination of thea massAfter ofprotracted

and the thecase,in this questions arising upon same, wepapers
taken for thethat the verdict defendants should beare satisfied

to the thethat, case,ofprovisions,set and aaside, according
for the lots andbe entered that thereverdict should specified,
that verdict. There isshould be noupon questionjudgment

to be to thethink sentwe requires jury.which
conclusion have not omitted toIn at this examinewearriving

the in thetenants,taken both case asall of the forpoints drawn
furnished, and made thethe at bar. Theand in arguments

however, case,as thewe view are thosepoints, whichprincipal
discuss;toand endeavored somewhat thehave stated otherswe

allto them. be discussedincidental They might withbeing
deem it butdid the decisionnecessary,we ofmore particularity

it.toseem requiredoes notthe case
set aside and thejudgment demandant.Verdict for

Nutting v. Herbert.

premises conveyeddescription bya the distinct andofa deed containsWhere
descriptionboundaries, generala indefiniteby and there-accompanieddefinite

upon deed,suchof, an brokengoverns; and in action of covenantsthe former
one,generaldescription, omitting theparticularset forth theif the declaration

sufficient, deed and thewill be no variance between thebe and thereit will
declaration.

evidence, thatparol to showbyvaried evenordeed cannot he contradictedA
description to he ex'was intendedincluded within thepremisesof thepart

cove-negativing of thepurpose anyof breachgrant, thecepted the forfrom


