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bills as to one of theirentertained these greatbelongingalways
relief assuch accidents areof againstsources jurisdiction —the

of tothe of courts law aid.”powerbeyond
here for an exercisedcourts of haveThe law unknown period

to of witnessesof commissions takethe power issuing depositions
the no ofout of We have foundcountry. explanationresiding

beItexercise ofthis customary power. may perhaps explained
that,the historical fact the stat-court, bytheas to superior by

itProvince,of the inthe court wasutes organizing superior
and of thewith all the jurisdiction authorityterms vested power,

and inbench, exchequer, Eng-of commonking’s pleascourts
the the court ofthe had all of chan-and latter courtland, powers

ateither home oras to by depositions,cery taking testimony
Motion denied.abroad.

Company.WashingtonCarleton Insurancev.

debtors,proceedings process againstunder absent the mustthe trustee recordIn
defendant,principalcompliance the order of to theshow a strict with notice

irregular, andjudgment against him will be liable to bethe renderedor
error, hands of thealthough may be funds in the trustee.on therereversed

dependauthority jurisdictionand of the courtproceedings,such the entireIn
jurisdic-which itssubjectof a matter onupon the existence the Statewithin

exercised; hands thenothingbe in the of assumedmay be and if theretion
trustee, by process, validnothing judgmentreached the nocan beor which

propertyhisagainst principal unless has beencan be rendered the defendant
appearedattached, process, has anddulyhe has served with or an-or been

in the suit.swered
rendered, ;; nullity andabsolutely willjudgment, if is void a mere notSuch

brought uponsustain an action of debt it.

a ofrecovered tbe Court CommonDebt atupon judgment
Cobs,the of at the 1854.term,forPleas County May

suit in said rendered a trusteeThe which waswasjudgment
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to saidand indebtedsuit, Fletcher, trustee,Hiram the wasA.
andcents,in the of three andsum dollarscompany twenty-five

his sum thanfees to aas trustee in said suit amounted larger
suit,that, and no the in saidservice made of writ originalwas

but said Fletcher as insurance wasupon trustee. Said company
andNew-York,the theunder laws of State ofincorporated

located in in that State.Granville,
toIn said suit bethe court ordered that notice should given

said the and order of saidan attested of writcompany, by copy
court thereon.

A of said made out and attestedand ordercopy bywrit was
the clerk said attes-court,of said and a thereof, includingcopy

but said sotation, was made and served on said copycompany,
served was and contained noone,not attested originalby any

itsthe same. Said was servedsignature beingattesting copy by
not to H.individual, officer,delivered at said an anGranville by

of saidGraves, a director and agentNewcomb general company.
officers com-There were a and other of saidpresident, secretary,

at their in saidoffice, Granville.pany
This to the court the abovecase was submitted agreedupon

thestatement of If the court offacts, term, 1856. wasMay
that the then was toinvalid,said wasopinion judgmentjudgment

defendant; thebe rendered in this suit for the defend-otherwise
ant this as beto make such and defence in suit maywas plea

and the court.held legal byjust
said order ofThe is a of the return made uponfollowing copy

notice: New-York, ss.WashingtonState County ofof
Granville, inof saidOscar of the County,F. townThompson,

the fifteenththat on ofsworn, and says daybeing duly deposes
theA. D. he served1853, WashingtonSeptember, upon County

—the named defendantMutual Insurance writwithinCompany,
H.the the toindorsement, order,and and above by delivering

and is alsodirectors,who is one theGraves, generalofNewcomb
thea true ofof said withinagent personally, copycompany,

a trueand alsowrit, thereon,with the return and endorsement
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of thecopy above order tbereon,endorsed of saidwhich copies
writ and theorder so served at the town ofdeponent Granville’
aforesaid, and then and there left such said H.with New-copies
comb Graves, and that said Graves is the and ageneral agent
director of said insurance and that the is acompany, deponent
disinterested and has no interest in said suit.person

F.0. THOMPSON.

Subscribed and sworn to before this 15th ofme, Septem-day
ber, 1853. A. T. JusticeBurdick, the Peace.of

Fees and for andexpenses same,tocopy, serving swearing
$1.25.

Flint for the defendant.Bryant,f
A rendered a court not ofjudgment having jurisdictionby

the is a mere andparties void v.nullity, everywhere. Bangely
11Webster, 299; 241;N. H. 6/Statev. FosterRichmond,

Kilburn Woodioorth, 41;v. 5 837, Grarlick,Johns. Fenton-v.
195;Johns. ;Bradshaw v. 13Heath, Wend. 402 Thurber v.

Wendell, ;N.7 H. 257 Bissell ;v. 9 468 ElliottMass.Briggs,
v. 1 PetersPeirsail, 328-340.

The defendant, out of the and no servicebeing State, being
made on him in this the courtState, had no of thejurisdiction
defendant. Downer v. 2 FosterShaw, 277.

If notice had been to thegiven the courtproperly company,
hadwould have such of the asjurisdiction would haveproperty

bound that, and the as a foundation for anjudgment execution
thisagainst would have been valid butproperty further,no only

rem,in and so far as the attached was concerned.property
But the defendant not in this the courtState, had nobeing

of the of the and couldjurisdiction defendant,person not, by
abroad and ;service ongoing it, andmaking any soacquire far

as the defendant in abinding or insuit, ;mannersubsequent any
but so far as the is thisconcerned, is a mereproperty judgment
nullity.

theWhen defendant is out of the State and his property
and noattached, service on him in this theState, judgment,
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attached,holdthough valid the is forto void everyproperty
other If the had nocourt of thepurpose. jurisdiction person

the aof the not be valid to sustaindefendant, willjudgment
333,v. 4 Met. BissellDodd, ;suit. Gleason 338subsequent

;v. ;9 Mass. Oliver’s Precedents 525 DownerBriggs, 468,469
Shaw, '2 280.v. Foster
It is not to reverse this on a ofnecessary error,writjudgment

for such a the attached,be to holdgoodjudgment may property
and so not reversible, but void for otherevery purpose.

But inasmuch as there nowere in thefunds hands of the
over his or thetrustee, fees, couldwhich plaintiff in satis-apply

faction of his there no foundationwas forjudgment, any judg-
ment, and the is void.judgment merely

But thethe order of court for thenotice to defendant never
aswith, served,no attestedwas and for thiscomplied wascopy

the isreason void. N.v. 11 H.judgment Webster,Rangely
299.

This be if suedwould void in otherjudgment any State. Then,
as toso far hold the attached inexcept theproperty original

thesuit over court had thiswhich jurisdiction, must bejudgment
“held to be in thisvoid itState, otherwise notwould have such

faith and credit” it in other asto States ingiven this.

Fletcher,Burns D.was Allen for(with whom theRogers,')$
contended that the declared on valid untilplaintiff, judgment was

reversed of error, noby writ although was attachedproperty
the or in trustee;the hands of theupon writ, that the court
take it for thewould thatgranted was and notjudgment good,

it seelook behind to if it was well founded.

theJ. last of the thirtiethFowleR, clause section of theBy
208th of the Statutes, relatingRevised to trusteechapter

“it is that no shall be renderedprocess, provided judgment
the trustee or theagainst defendantagainst suchprincipal upon

such hasunless defendant been orsummoned noti-process, duly
fied of such thesuit.” Had defendant in the caseprincipal
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before us been summoned or ofduly notified of the pendency
the the thereinoriginal suit, to ?prior rendition of judgment

not. The order of court the shouldClearly that defendantwas,
be served with an Theattested the and order.of writcopy

not sig-served was and contained noattested, originalthuscopy
itsnature correctness. This not a withwasverifying compliance
order;the of the as orterms and there no anywas appearance,

itnotice,which could be wasconstrued as a ofthing waiver
insufficient the statute.to meet of themanifestly requirements

It is immaterial that a accom-there was substantialwholly
theof the of the order. readingThe onobject party,plishment

must athe that notleft, when it attestedcopy perceived was
and thatwith,once understood that it nothave was complied

haveno to Totherefore he was under legal obligation appear.
the trus-inthe court eitherrendering againstjudgmentjustified

athe record must have showndefendant,tee or the principal
do,notit didand literal with the order. Thisstrict compliance

and void-the erroneous,was irregular,therefore judgmentand
ithad the whomproceedings by party againstable upon proper

ac-inBut, been renderedrendered. having proceedingswas
course the a common lawlaw,the of common bytocording

incidentalmanyof mattersgeneral jurisdiction, althoughcourt
the wantstatutes,andby dependentthereto were regulated upon
;that 'a meredid not render voidabsolutelynotice judgmentof

the it must be holden valid so fardefendant,As againstnullity.
such;reversed the inis untilconcerned,notice presumptionas

itsthe untilthat court has pro-case proceeded regularly,being
are reversed.ceedings

anotherthe invalid forBut we think former wasjudgment
reason.

in under absentWhere, as trustee process againstproceedings
debtors, entire and ofthe the courtjurisdiction dependauthority

the existence the State of a overwithin mattersubjectupon
its if that matter beexercised,bejurisdiction may subjectwhich

have no the court be ofexistence, although onewanting, general
its are as if hadinvalid asproceedings clearly theyjurisdiction,
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taken in and that hada court of limited special jurisdiction,place
not renderconformed those essential to itsto doingsprerequisites
valid. Its asstand on the same footing thoughproceedings they

law,had the common inarisen to the course of a mattercontrary
not court,a but while act-within its as common lawjurisdiction

under and derived from stat-ing powerssummary whollyspecial
utes. And it settled that the of a court ofis well judgments

are to examination,thusgeneral actingwhilejurisdiction open
and mustto ofevery givething necessary jurisdiction appear

be to be therecord, while will withoutevery thing presumed ju-
the torisdiction which does not record bebydistinctly appear

302,it. 5 Foster and authorities.within Morse v. Presby,
It that if court exceedsis settled itswell any jurisdic­equally

tion and its and ordersauthority, judgmentsacts arewithout
mere but void.nullities, voidable State Rich­simplynot v.only,

246;6 5 302;Foster Morse v. Fostermond, Preshy, Webster
v. 451-2;11Reid, Knowlton,Smith v. 11 N.Howard (U. S.) H.
198; 280;2 FosterShaw,Downer v. Eaton v. Badger, 33
N.H. 228.

theNow, under trusteeproceedings process against absent
debtors, there is no ofservice restupon process,whom entirely

the fact in their theassumed thatupon inception, person sum-
asmoned trustee has in his hands orrights creditsproperty, of

the absent debtor. The debtor himself beyond thebeing juris-
ofdiction the if he has nocourt, or funds in theproperty posses-
the ittrustee,sion of is manifest no valid becan hadproceedings

for the reason that ishim, there inagainst thesimple nothing
State becan furnish or the ofwhich ofsubject any exercise the

theof the court. Hence in act ofjurisdiction 3,1829, sec.July
5, of 1830, it enacted ifwas that noth-(Laws p. 501,) expressly

found in the of the trustee,were hands no furthering proceed-
on such beshould had theings againstprocess debtor,principal

unless such shoulddebtor have been served with suchduly pro-
or should andcess, have answered theactually inappeared suit.
clause,This what,which declared on familiaronly principles,

must be the inevitable at law,result common was undoubtedly
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theomitted as on revision of in for1842,the statutessuperfluous
reason. But the remains,that think there canandprinciple we

doubt thebe no under if be foundthat, statute,existing nothing
in the hands of the trustee no valid can be renderedjudgment

an absent debtor, attached,unless his has beenagainst property
he has servedor been has andduly with orprocess, appeared

in Badger,answered the suit. Eaton v. cited.before
ease before us finds that thereThe was in the hands of the
in the suit the sum oftrustee three dollars andoriginal twenty-

less than the amount ofcents the fees to which heonly,five was
heentitled before could be as intrusteelegally chargedproperly

theand that debtoraction,the never served withwasprincipal
and never in the suit. is to con-Itappeared impossibleprocess,

it can be that therewhat soundceive wherereasoning urgedupon
than in the trustee’s hands to his costs—is less ownenough pay

can bethere is whatever whichnothingwhere by possibility
—the forthere is better cause the rendi-anyprocessreached by

the if theredefendant,a thanagainsttion of principaljudgment
■in the hands. Thenothingbeen trustee’shad absolutely practical

the The whole and of theis same. object pro-result purpose
alike defeated in both cases. end aimedare The singleceeding

the ofstatute in is anat the authorizing process appropriationby
and in thedebtors,credits of absentrights posses-the property,

debtshere,third to the ofpersons outstandingsion of payment
rem,It is in its nature a in andthem. whereproceedingagainst

itmatter on the wholeno operateis whichsubject maythere
itfalls. does the less fail,Nor wherenecessarily anyproceeding

tri-on which it to is somatter designed operatewasthe subject
be reached.it cannot And we are of that wherethat opinionfling

the of the is soin hands trustee small as tonecessarilyfundthe
is,his there thefees,absorbed fair intent andwithinbybe wholly

;the in his hands thelaw, nothing and wholeof proceed-meaning
unless hasterminate, of the debtor’sjurisdiction personmusting

To sustain other wouldacquired. positionin some way anybeen
the of aas to contend that nominal attachmentuntenableasbe

absentor a sufficient attachment of anhat,aa stick waschip,
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court,the a continuance ofto authorize upondebtor’s property
an of to anotice,and the of order renderthe action publication

him; the distinction that thevalid judgment only beingagainst
isnominal of the from thecharacter transaction apparent very
one instance,commencement of the in in thewhileproceedings

other it not become manifest until after moredoes orlitigation,
the and behind the back ofless at an absentexpenseprotracted,

here —anot amenable to distinctiondefendant, with noprocess
that theother material difference than chances for the accumu-

lation aof bill of costs are much under trustee thanlarge greater
under ordinary process.

There then, and for all thehaving, forpractically purposes
trustee authorized,which is been in thenothing hands ofpi’ocess

the summoned as trustee theperson in nooriginal suit, property
otherwise,attached and no orservice theupon appearance by
defendant, there never toprincipal was theanything courtgive

in the declaredjurisdiction rendering injudgment theupon pres-
suit;ent that wasconsequently judgment void —a mere nullity

no—and constitutes foundation for an action of debt.
to the theofAccording agreement there mustparties be

theJudgment for defendant.

Horn v. Atlantic & St. Lawrence Railroad.

State,Under the of this corporationsstatutes railroad obligedare to maintain
roads,fences the guards,on sides of their and to passesmake cattle cattle and

crossings, safetyfarm for adjoiningthe convenience and of owners, and all
upon ;rightfullyare the except corporationswho lands where the have paid

adjoining buildingowners for maintaining fences,the and the and settled with
regard guards, passesthem in to such and crossings.farm

plaintiff’s byfarm railroad,The was divided the defendants’ and fences were
along road,made the sides of the and also two farm crossings, but gatesno
VOL. XXXV. 12


