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State ». Haines.

The motion for a nonsuit was waived by the defendant, when

he proceeded with his side of the case, by putting in his evidence.
Oakes v. Thornton, 8 Foster 44,
. The ruling of the court rejecting evidence of the contents of a
letter, till some account was given why it was not produced, was
in conformity to the decisions. Nealley v. Greenough, 5 Foster
829.

It is immaterial what the construction of the deed modified by
Mr. Steele was. The whole was mere talk, there being no writ-
ings passed. Nothing was effected. Nobody was bound, if the
deeds were not delivered and accepted; that is, exchanged by
the parties. The parties stood as if no such deeds had been
written.

The objection suggested, founded on the extension of the time
of making the award, is overruled by the case of Brown v. Copp,
5 N. H. 346.

The charge of the court seems correct. It presented the true
question for the consideration of the jury in a plain and direct
form, and nothing more.

Judgment on the verdict,

Srate ». Hamwes.

A married woman is lable under the statute for selling, withous license, spirit-
uous liguors of her husband, in his absence, and as his agent.

Inprerment for selling one gallon of spirituous liquor, without
ficense, to James Cate, on the 15th of August, 1856.

The evidenee went to show that the defendant was the wife of
Malachi Haines, and that she sold the liquor in her husband’s
house, but not in his presence.




208 MERRIMACK.

State v. Haines.

The counsel for the defendant moved the court to instruct the
jury that the respondent, being a married woman, if the spirits
sold by her were the property of her husband, and sold by his
authority, she would not be liable ; but that the sale would, in
law, be his act, and one for which he alone would be criminally
responsible.

The court declined to give the instructions, but instructed the
jury that if the defendant was entrusted by her husband with
the charge of the business, and she sold the liquor under a gen-
eral authority for that purpese, but in his absence, and without
his partieular instructions for this sale, she would be liable.

The jury found the defendant guilty, and the defendant moves
1o set aside the verdict, on account of the refusal of the court to
instruct the jury aceording to the defendant’s motion, and for
error in the foregoing instructions.

Greorge § Foster, for the defendant.

Sullivan, A. G., for the State.

Periey, C. J. The ground taken for the defendant is, that,
being a married woman, and acting in the sale of the liquor as
agent for her husband, she is not liable under the statute, because
in such case it would be the sale of the husband, and not a sale
by her, within the meaning of the statute, which punishes the
sale as a crime. But we think this position cannot be maintained.

Here is no question upon the contract of sale. It is the act
of selling that causes the mischief against which the statute
is aimed, and which the statute punishes as a crime. The act of
the wife, in presence of the husband, the law in certain cases
supposes to be done by his coereion, and on that aceount the wife in
guch cases is not punished for an act which would otherwise be
criminal ; bub no question of that kind arises here, and as a gen-
eral rule the wife is liable for eriminal acts, notwithstanding her
coverture. There is, therefore, nothing in the fact that the wife
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Hopkinton ». Winship.

acted as agent for the husband to distinguish her case from any or-
dinary sale by an agent under general instructions from his
principal.

Every sale by an agent, regarded as a contract, is the sale of
the principal and not of the agent; but to hold that an agent
who sells liquors without license, by general instructions from his
principal, is not liable under the statute as the seller, would go
far to defeat the object of the law. The criminal act might be
committed, and the mischief accomplished by the agent in this
State, while the principal resided in another jurisdiction, quite
. beyond the reach of punishment. The act of selling, we think,
constitutes the statutory offence. It is made a crime to sell with-
out license, and whoever actually makes the sale, though acting
as agent for another, is guilty of the offence. The principal may
also be liable, but this will not excuse the agent.

The case of Rex v. Orofts, 2 Strange 1120, is an authority for
this construction of the statute. That was a prosecution for
selling gin contrary to the statute. After convietion it was ob-
jected that it appeared the defendant was a married woman, and
could not therefore make a contract, and the sale must be regarded
as the husband’s ; but that objection was overruled.

Judgment on the verdict.

Horxivron ». WinNsHIP of als.

Upon the presentation of a petition for a highway in two or more towns, the
court will not, prior to the reference of the petition to the commissioners, en-
quire into the fact whether the object of the petitioners be not to obtain a road
in one town alone, and thus the statute be evaded, requiring such petitions to
be first presented to the sclectmen.

Such fact is a question for the decision of the commissioners, and if made to
appear by their report, it will be fatal to the proceedings.




