
TERM,JULY 1857. 217

v.State Shaw.

the for the certiorari should be denied.petition consequently In
at this conclusion have turnedarriving not our attentionwe to

the taken in the theposition thatargument, exceptions were
most of tothem matters within the discretion of thefalling
Common and therefore notPleas, to examination cer-open upon
tiorari, because arewe satisfied the correctness of thewith ruling,
even were not tothey questions reexamination.open

Petition denied.

State v. Shaw.

intoxicatinganUpon selling liquorthe nial of actindictment for under the of
14, 1855,July government prove negativeit is not touponincumbent the the

it, agentaverment in respondent appointedcontained that the was not an
provisions liquor.under the of the and sale ofpurchaseact for the such

authority agentThe of such is citylimited to sales made within the or town for
appointed. is, therefore,which he is It unnecessary that the indictment should

negative agent anythe fact that he was cityfor other or town than that in
allegedwhich the sale is to have been made.

ground case,It is no judgmentfor a motion in of in sucharrest that the indict-
chargement does not the offence countyto have been committed within the

found,where the any by describingindictment in more direct thanwas form
respondent Concord,the as city county,” averring“of the of in said and that

— beingthe sale a city county.was made at said that within theConcord
•It is unnecessary exceptionsnegativein the indictment to the contained in the

act, cider,of liquors imported,sales of domestic wine ofor when sold in the
original another;package, theyby agentcask or and of beingsales one to not

enactingcontained in the clause.

for in violation of theselling intoxicating liquor,INDICTMENT,
“of the act of anJuly 14,1855, entitled act for theprovisions

of The indictment containsintemperance.” twosuppression
“the isIn first it that the defendant,counts. Clintonalleged D.

ofof the in saidShaw, Concord, said atcity county, yeoman, city
Concord, on, &c., not for saidof then and there anbeing agent

15voi. xxxv.
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andfor the of liquors,andspirituous intoxicatingcity purchase
sell,”the said did then and there'for sale thereof within city,

&c.; it of domesticand is then that the notaverred sale was
tonor made onecider, agentor nor of imported liquor, bywine

the author-In the the sale is andanother. second count alleged
■theas in butfirst,of the the withoutrespondent negatived,ity

theaverments,other the sale fromexcluding allegednegative
cases in the act.specifiedexcepted

at thethe not,No offered thatevidence was wasrespondent
Theof the an the Concord.sale,time for ofalleged agent city

for thethe itcourt instructed that necessarywasjury although
to in the indictment that theallege wasgovernment respondent

to toit not it in order sus-not such agent, necessary provewas
him, if hethe it incumbent wouldbeingtain uponprosecution;

to it. returnedas Thehis showagent, juryupon appointmentrely
bethe sameof and the moves thatverdict respondenta guilty,

trial He also moves in arrest ofaside and a new granted.set
1. the first countthe Becausegrounds:upon followingjudgment

sale made thethat thenot in terms was withinallege county.does
that violation ofit does not necessarily any2. Because allege

committed, it not that theaverredbeing respond-the act has been
or thenot an for town place withinagent anyent was city,

does3. Because the second count not negativeAnd,county.
thein act.containedthe exceptions

as to the firstfor theFoster, groundGeorge respondent,‡
3 P. 496.arrest, Burridge,cited Rex v. Wm’sthe motion inof

the thatcontended that allegationthe second ground theyAs to
an alle-Concord,committed at is in lawthe offence merelywas

of theit committed within the county; proofthat wasgation
sufficient toin one in the county beingcommitted townoffence

the offence toit shouldindictment,the allegemaintain though
andin the county;other in samebeen committed townanyhave

that theindictmentview, merelythis the chargesunderthat,
of thenot of onethe ansold within being agentcounty,defendant

ofhe might agent everyhave beenin the whilecounty;towns
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other in and cited to PL 63-5;town this Arch. Or.it, point
77; 6Or. v. Met.Commonwealth, 243,Wh. Law Moore and

State v. Abbott, 21 N. H. 434.
groundAs to the third in arrest,of the motion cited Statethey

Adams,v. 532,6 N. H. and State v. ub.Abbott, sup.

for the State.Sullivan, Attorney General,

SawyeR, J. averment in the indictmentnegativeThe that
the at the time of thenot,was anrespondent sale,alleged agent
for the ofof in theliquorssale under thespirituous city Concord,

of the act on the indictment isprovisions isfounded,Avhich pre-
of the same nature that inas undercisely indictmentsrequired

laws;the former acts, as the licenseknown that the respondent
sell;not licensed to and it haswas been held that theuniformly

in these ofindictments the of aallegation is onelicense,want
the aregovernment not bound towhich If the licenseprove.
it is matter of defence,exists and the averment of the of itwant

is to be unlesstrue, State 23presumed Foster,v.disproved.
N. H. 348.

The of the of an under theproper proof appointment agent
act, like that of the aof license under thepresent granting former,

is the evidence in his hands —the mereowndocumentary pro-
of atduction once establishes the andfact,which furnishes a

thedefence. To thegovernment to inconven-complete subject
ience of the or records, ortown otherproducing city any primd

in ofevidence the cansupport negative averment, befacie
attended no to thewith possible advantage respondent, whether

the orhe holds of not. His areagent rightsappointment equally
the thehim,law' in firstpresumes againstwhenprotected instance,

that he has not received the unless heappointment produces it,
that isas deferred until thewhen presumption government have

of character,introduced some a and it is thenproof negative
theraised him evidence offeredupon primdagainst uponfacie

the theThe instructions topoint. were and thejury correct,
trial mustmotion a be denied.for new
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of tbe several groundsTLe motion in arrest judgment, upon
must also be denied.presented,

the count does notis, allegeThe first taken that firstground
Thein the of Merrimack.that the offence committed countywas

of Con­as of theis that described citythe respondent,allegation
afore­at the of ConcordMerrimack,in said ofcord, citycounty

Concord,Thedid then and there sell. ofsaid, on, by&c., city
the ofboundaries of the countythe act andestablishing defining

theMerrimack, lies that Of this courtwithinwholly county.
The territorial of the are estab­take notice. limits cityjudicially

be,in like limitslished manner Wherever thoseby law. may
act the that Concord and isbe,the declares shalldefining county

it. theincluded The ofa of and within allegationpart indict­
the and thisment that sale made at Concord, being bywasbeing

In theis after verdict.the sufficientwithin county,law wholly
the for theof Hex cited counselBurridge,case v. by respondent,

the to been committedthis offence was havepoint, chargedupon
the ofit to beat withinIvelchester, alleging countywithout

thereindictment found. The courtSomerset, where the saywas
villof the orcan not take notice that the whole townshipthey

thatSomerset,is within the of andof Ivelchester uponcounty
the arrested.judgment wasground

the in that the first countarrest,The second of motionground
offence, is not taken. Thenot wellnecessarily allege anydoes

heConcord,sold at notthat thecharges beingcount respondent
that this inthat It is contended is merelyfor lawagentan city.

in the and conse-he county;an that sold some whereallegation
not anit that he foragentnot averred anywasbeingquently,

courtthe of the allthe mayor in allegationsplace county,town
of offence. Tothe nottrue, and still respondent guilty anybe

at a whencommitted place,that the offence particularwasallege
of the ofis as no descriptionthe being partplace unimportant,

to fix the venue, may properlybut asoffence, serving onlythe
the committedthat offencebe considered as wasenough alleging

the isthe In such case allegationsome where within county.
thethethe ofthat acts constituting gravamenby proofsustained
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offence at within the Butdonecharged were any county.place
it is the the the isotherwise from nature ofwhen, charge, place

of the offence All avermentsdescriptive alleged. descriptive
must be If the act de-as laid. criminal character of theproved

the in it thecommitted,which waspends upon allegationlocality
of then,becomes material. It does determineplace not, merely
the butvenue, an essential in the offurnishes feature description
the andoffence, of similar acts committed wouldelsewhereproof
not sustain the indictment.

The theof an the act forauthority agent underappointed pur-
chase saleand of is of thelocal. Theliquors express provision
statute thatis, he shall be the and saleforappointed purchase

the he Thecity, town,within or for iswhichplace appointed.
the at then be in ofConcord violationselling by respondent may

the and him oflaw, him to its while a saleexpose bypenalties,
the same to the and for the sameliquor, same price,purchaser
at orHenniker, no as theLoudon, offence,constitutemay respond-
ent be an those notfor and for Concord.may agent towns Upon
the of this indictment, other inallegations townsubstituting any
the for as the thecounty Concord, made,sale itwasplace where
is noclear offence be for the indictmentwould wouldcharged,
then set forth that Concord,the fordefendant, agentnot being
sold in other insome the The offence createdtown county. by
the act is the in a or for theselling town withoutcity being agent

or town where the sale is thiscity made. local charac-Having
ter, in order to describe the offence the indictment set outmust

the or the saletruly city town within was andmade,which neg-
theative for that theAnd the must sustainagency place. proof

as to the of the not theallegation sale. Whether orplace
respondent was for other isagent immaterial,town andany

to beconsequently negatived.unnecessary
thirdThe of the arrest,motion in is based theground upon
defect in the count, that it does not thealleged second negative

in the act. of and inSales domestic wine cer-exceptions cider,
tain ofcases, sold in the originalforeign imported liquors when

orcasks to an three aftermonthspackages- withinagent—sales
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to are tbe termsanother,tbe act took and oneeffect, by agent by
But none these ex-tbe from its ofof act operation.excepted

That clause isare in the clause.enactingcontainedceptions
notthat ifenacts23, any beingfound in section which person,

hetown, or shall shall be&c., sell,an ofagent some place,city,
referred to are thisThepunished. exceptions engrafted upon

the of otherenactment sections. are notby provisions They
and to theenactment,in the be read as a ofincorporated part

of the contained in the sets forthoffence clausedescription which
consist;the shall but are distinctselling pro-wherein unlawful

introduced of or notvisions, constitutingby way proviso exception,
a the beof clause. As such need not averredenacting theypart

259;in the offence. v. 33 N. H. StateFuller,Statepleading
422;v. N. H. v. 34 N. H. 495.Wade,34 StateGlynn,

Claimant.Casks of Rum,State v. Certain Kelly,

14, 1855, obtaining a ofproceedings Julyunder act of for decree forfeit-la the
ground kept sell,wasintoxicating liquor, the that it with intent toure of on

act, liquor,as claimant the resistparty appearingthe a of toin violation of
decree, county, appearswhenagainst affirmativelythe itis entitled to coststhe

by intent;keptnot him with such but he isupon liquorthe was nottrial that
complaint quashed.upon beingto theentitled costs

virtue_of a issuedseized warrantrum in was byThe question
Concord, thatmarshal of allegingthe of the citycomplaintupon
the of thesell,to to provisionsintentkept contraryit withwas

the of in­entitled an act forof suppressionact 14,1855,July
tothat it be decreed be forfeited.and praying mighttemperance,

thethe court of thebefore city, uponthe policeAt hearing
hisclaimant, madethewarrant, Kelly,of the appeared,return

the decree. ren­rum,the and wasJudgmentto opposedclaim
andforfeited,that rumthe court the againstin wasdered police

for costs.claimantthe


