
ROCKINGHAM,

A. D. 1857.TEEM,JULY

etv. Pierce a.Jones

payagrees a debtguarantor principal spe-Where one as that the shall within a
debtor,time, payablecified aand the creditor draws bill for amount on thethe

party, given dayto a specified, payeethird at a time if thewithin the and
of neglect present payment,holder the bill to guarantorit to the drawee for the

dischargedis liability.from his
labor, processIf one is in aindebted for and and is summoned foreignwork of

creditor, againstattachment as trustee of his a suit where the realin demand
principalthe defendant exceeds in amount debt due to himthe from the trus-

trustee, attachment,; agreespending foreigntee and the with principalthe the
him,pay dischargingdefendant theto for toward debt due to him from the

trustee, principal’s designate, amount,such of the amaydebts as he to limited
provided paymentthe designated incompatibleof the debts so beshould not

attachment,liability processes foreignwith the trustee’s in theof trustee is
pay any principalnot bound to thedesignated debts of while the foreign
pending, process.attachment is it inunless be the debt sued that

Assumpsit Pierce, AlfredJoshua W. W.against Haven,
James andW. Alexander Ladd Josiah G-.Emery, Hadley,
commenced August 23, 1853. The Hale and Jones,plaintiffs,

in their declaration that werealleged they surviving partners of
Jones;the firm of the defendants,Hale and thatBelknap, on

the 28th of in consideration that the1849,September, plaintiffs
had a themto discontinue suit commencedagreed by theagainst
Portsmouth and theirRailroad,Concord memoran-bypromised,

threeshould,dum in that the said road within months,writing,
demands ofcause to be or thesatisfied, personsorpay, paid
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tbe a stunfirm, which,as survivors of the saidagainst plaintiffs,
railroad,thethe sums to them shouldwith paidalready by

dollars,amount to ten thousand said to be designatedpayments
the liabili-said and not to beJones, withby legalincompatible

ties of the railroad in summoned as trus-suits where werethey
months,tees the and that the threeof averred withinplaintiffs;

the thewit, November, 1849,to on 17th of Jones designated
as the firmBank one of the creditors ofExchangePiscataqua

had Hale and for buildingthat furnished Jones moneyBelknap,
theof beroad,the and the sum todesignated paid$2453.30

; thethe ten thousand in the name ofand,bank out of dollars
the rail-Hale a draft onJones,of and drewfirm Belknap,

date,afterthem to theroad, bank, ninety daysrequesting pay
interest; ac-that the railroad the same daywith$2453.30,

; the rail-to the thatdraft,the delivered bankwaswhichcepted
beenthe but the havedraft,road have never plaintiffspaid

declara-to take it Theas anddrawers,called on compelled up.
hadand forcontained counts for money moneytion also paid,

and received.
the issue.Plea, general

de-thethe written agreementOn trial plaintiffs produced
therecites that25, 1849,.datedon,clared whichSeptember

the amountto or cause to be toroad had agreedsaid pay, paid,
of allthe claims and demandsdollars,ten thousand personsof

done, oras forJones,Hale and worksurviving partners,against
furnished them in buildingor other while engagedthingsmoney

hadrailroad; in consideration that Hale and Jonesandthe
the to recoverrailroad,their suit againstto discontinueagreed

andon the the railroadroad, agreesfor donework promises
“ threein manner : ThatHale and Jones withinfollowingwith

tohereof the said railroad or causeof the date willmonths pay,
the demands and claims ofsatisfied, againstbe or personspaid

done,as such forHale,Jones and worksurviving partners,said
them in saidfurnished to while buildingor other things engaged

which, byan amount ordersrailroad, alreadyto with drawn
and said railroad or to be paid,them railroad, bysaid paid,upon



1857.TEEM,JULY 297

v. Pierce.Jones

to the sumamount of tencreditors, shallin favor of their thou-
be said Jones,to designated bythe anddollars,sand payments

ofthe liabilities saidwith railroadlegalnot to be incompatible
Hale. AndJones and whosewe names areas trustees of said
aforesaid, doin considerationhereto becomehereby sure-signed,

theshallties that the said railroad aforesaidperform agree-
executed thewas railroadbyment.” The asagreement princi-

the defendants as sureties.and signedpals, by
the ofalso draftThe produced Hale andplaintiffs Belknap,

17,dated Novemberrailroad, 1849,Jones on the in the follow-
“ fordate,after valueNinety daysterms:ing received, topay

Bankthe hundredPiscataqua Exchange andtwenty-four fifty-
cents,three and the samedollars, to thethirty charge account

of Hale and Jones. Hale &Belknap, Jokes.”BelkNAp,

the same theday by railroadWhich acceptedwas and deliv-
Itered the bank. also thebyto writtenappeared agreement of
draft had beenthat the neverthe that thepaid;parties draft was

be of the ten thousandintended to dollarspart named in the
theand madeonly designationwas Hale andagreement, by Jones

toof sum to be said bank underpaid theany agreement; that
adrawn,when the draft of thewas sumportion named in the

than the amount of theagreement, larger draft, remained unap-
and Haleundesignated andby Jones.propriated

evidenceThe offered toplaintiffs tending show that the draft
of the bank thein favor was withaccepted knowledge and by

of the railroadof the directors theorder with understanding
tenthat it of the thousand dollarswas part mentioned in their

at the date of thethat draft there was notagreement; money
amount;in the to the that theenough treasury pay directors

took theand Jones instead of so muchgave, acceptance money;
Piercedefendants, Haven, Ladd,that the and were at the time

the road and of thisdirectors of transaction.aware
It on the of the thatdefendantspartappeared Charles Hale

H. Price on the 8th ofand James December, 1848, brought
action Hale andagainst Jones,their andBelknap, summoned the

as theirrailroad trustees for thousandtwenty dollars;that this
20VOL. xxxv.
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till 1850,termFebruarysuit whenprosecutedwas judgment
the defendantsprincipal $6,414.98rendered foragainstwas

taxed at but it$104.74;costs did notdebt, and thatappear
as to therendered trustees. It alsowasjudgment appearedany

the 16th ofonNeal, sued1849,Samuel February,that Belknap,
theand summoned railroad asJones, trustees,and and thatHale

1851, Nealterm, recovered in thatFebruary suit athe judg-at
andhundred anddollars andcents,fourteen eighty eightforment

dollars and cents,attaxed and thatforty-nine sixty-eightcosts
as trustees for that andcharged amount,were execu-railroadthe

them, but it didout not that theagainst appeartakention
on thethingany judgment.had paidrailroad

trial,facts on not on theother appeared bearing pointsSeveral
trial been commencedThe havingthe case. beforeindecided

concluded before thewas, by agreement, presidingthe jury,
a verdict for the defendants,directed whichuponwhojustice,
rendered,be or the setto verdict aside andwasjudgment

or a entered for the ac-judgmenttrial plaintiffs,granted,newa
the court.the ofto opinioncording

theBackett, for plaintiffs.7.H.W.
a17, 1849,of November ofdraft was thedesignationThe1.

him;toa it notnot was intended or re-paymentandcreditor
either Theby party. plaintiffs had theas paymentgarded

the defendants afteraction that draft asagainstofsame right
the same ofBank had action therightThe againstbefore.

theirthe draft into handswas as before. It inputafterplaintiffs
or modified the defendant’sfulfilled, contract.postponedno wise

of this debt to the bank notdesignation was incompat-2. The
of theliabilities railroad asthe trustees. Thelegalible with

evidence to that thereintroduced show suitsweredefendants
as trustees ofrailroads the and thatthe plaintiffs, judg-against

them;on butrendered as the railroad has neverwerements
and is not liable to on account ofthing, pay any thinganypaid

thisand falls to thejudgments, objection ground.suitsthose

the defendants.forHatch,
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1. defendants are sureties for theThe Portsmouth andmerely
thatConcord Railroad. Their theengagement was railroad

sumshould a certain three months fromwithinpay September
1849. The entered into a25, valid theplaintiffs contract, draft,
the to extend the timerailroad,with of topayment ninety days

from November 17,1849. This altered the riskmaterially of
the sureties and them.discharged Bank v. Woodioard,Crafton

99; ;N. IT. 10 N. EL5 v. 324Wyatt, Bowler v.Crosby Brooks,
324;N. H.13 BankSavings v. Qoleord, 15Wew-Hampshire

2119;EL Mees v.N. Berrington, Jr., note;540, andYesey,
9 122.v. Sax,Southwick Wend.

2. ofThe a theto bankdesignation waspayment incompatible
liabilities thethe of as ofrailroad,with trustees thelegal plain-

tiffs. The road trusteeto processeswas to thesubject amount
of in which§28,000, afterwards rendered tojudgments were the

theamount of and railroad§8,049.45, were actually charged
to the amount of But it is§1,530.76. immaterial whether the
railroad or havecharged,were actually paid. They were liable

ato be to amount than thecharged greater §10,000, when the
defendant’s wasliability paid.

•3. The have no interest in this suit.plaintiffs They have re-
the railroad “for value toreceived” to thequested bank.pay

have not taken the draft, nor haveup becomeThey they legally
as drawers. do not offer to surrender thechargeable draftThey

trial. 509;at the v. 10 N. ELCornish,Jaffrey Hughes v.
8 79.Wheeler, Cowen

Hacked, in reply.
The have not extended the time ofplaintiffs payment. The

“is,true test have the altered the contract ?”plaintiffs The
thedefendants could at time have §10,000, or theany paid

of toit, the andcreditor,unpaid portion designated immediately
and their actionhave sustained thebrought against railroad.

the contract, and,The draft under thedesignation bywas making
it, the have done no act has extended or modifiedplaintiffs which

atthe contract. The draft discounted thewas never bank, nor
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norrailroad,from the byasthe paymentreceived by plaintiffs
theIt bythe was regardedthe bant as by plaintiffs.payment

athe sum ofto bank a towardsmoney pre-bank as an order pay
thedebt. The not weremoney being paid, plaintiffsexisting

and for theaway, give security moneyto take the orderrequired
the railroad.advanced to them for building

theto that the designationIt sufficient answer objection,was
;the liabilities of the aswith trusteesrailroad,was incompatible

that the railroad on account of them.never paid thingany
suit;no in this butIt is said the have interestplaintiffs they

that their debt should be thosehave an interest whobypaid
to it.contracted pay

the inrailroad,It the case thatC. J.PeRHGy, appears by
had for donethe the workof claims which plaintiffsdischarge
the con-in to debts ofroad,the writing plaintiffson agreed pay

road, to thein theengaged buildingtracted weretheywhile
tenor to be ofpaid,sumsamount, already agreedpaid,with

Jones,to to bebe designatedthedollars,thousand bypayments
theto be withmonths, and not incompatiblethreewithinpaid

;and androad,the as trustees-of Hale Jonesliabilities'oflegal
as sureties for thethe contract perform-the defendants signed

of it.ance
is that the railroad did not paybreach assignedThe $>2453.30

;JonesasBank, designatedExchange byto the wasPiscataqua
been tohave in consequence obliged paythat the plaintiffsand

their for that amountto take bill drawnsum,that upthe bank
The case finds thatbut not paid.andrailroad, accepted,theon

orthe railroadthe eitherbank,been to bybill has not paidthe
rests not on anof thethe claimand plaintiffsthe plaintiffs,

that theirbutof the the groundthem bill,byactual payment on^
to the contract ofbeenbank has not accordingto the paiddebt
..the railroad.

de-andthe roadplaintiffsof the on acceptedThe draft was
holder; and,thus became thethe bank. The banktolivered

thethatfor an understandingit betweenbygrantedtaking
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theunderaand the the billroad, good designationwasplaintiffs
to the bill.be madecontract, accordingthe still toispayment

areof and holdersSo far as the and duties the drawersrights
concerned, there is this from the ordinarytonothing distinguish

ofease an a and deliveredat futurebill, day,accepted payable
the debt.to his creditor on account of andrawerby existing

bill;After the therailroad liable onacceptance, were primarily
the liable in case the billplaintiffs, being drawers, wasonlywere
duly for not thepresented and andpayment, by acceptors,paid
notice of The does not that thegiven ease findnon-payment.
bill was for nor fact to excuse ofpresented payment, wantany

; and the bank no claim thepresentation have onconsequently
asplaintiffs drawers. to the bill forBy neglecting present pay-

thement, bank have the as anddischarged plaintiffs drawers,
onmust the railroad alone. the billrely Whether takenwas by

the bank as an or collateral the effect is theoriginal security,
;same the bank became the itbill, and sochargeable with paid

much of their debt theagainst onplaintiffs. Bills, secs.Story
109 and 326.

On this ground the must fail in their action.plaintiffs This
sum of so$2453.30, far as the areplaintiffs concerned, has
been and thepaid of thedischarged by acceptance railroad.
The for theagreement sureties,which defendants were thatwas
the railroad should to a certain suehamount, debts aspay, Jones
should todesignate. this debt have beenTaking sufficiently

itdesignated, has been the railroad. The bill has beenpaid by
so treated the bank it thethat hasby debt to thatpaid plaintiffs’

It is transaction;amount. the of thelegal operationpaid by
and the is as and toeffectual as beneficial thepayment plaintiffs

if the billas in to the bank ithad been fellpaid money when
due. The theof the railroad onliability remains,acceptance
but the debt theof to the amount of the bill isplaintiffs paid
and extinguished.

It is that bill inthe fact forpossible presented payment,was
dueand notice of and that some over-given,non-payment by

thetrial;the evidence on if so,notsight producedwas perhaps
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omission be in futuresome Butproceeding.might supplied
there is another fatal to the case.plaintiffs’objection

the made,At time when this was at-foreigntwoagreement
tachments the suedwere in aswhich werepending, plaintiffs

the theirdefendants, and railroad summoned as trus-principal
the thetees— attachments in suits to $23,000.two amounting

The demand the then thehad on roadplaintiffswhich appears
the forcase to have been a balance due to the onbj plaintiffs

account of due be aroad, fund,in the and wouldbuildingwork
due toliable to trustee The debtattachment our process.by

the the those suitsfrom road was therefore attached inplaintiffs
made,at the time and the roadthe waswhen wasagreement

suits,in ifliable to the debt to the theseplaintiffslegally pay
obli-Theshould theserecover judgment against plaintiffs.they

tothe of theof the defendants to and plaintiffsgation pay, right
the roadthe defendant. Ifthe debt,receive were suspended by

the those suits pend-had debt to these while wereplaintiffspaid
if recov-be liable to it werewould pay again,ing, they judgment

in There doesdefendants those suits.ered theagainst principal
the of thecase innot have been whichany liabilitytoappear

;then fixed aroad, byas trustees of the wasplaintiffs, judgment
that the as trusteesroad,and the ofliabilitymust understandwe

must meanin the contract,of the mentioned writtenplaintiffs,
thosebe as trustees in pend-to chargedthis contingent liability,

of kind to thethatno other whichliabilitysuits. There wasing
refer.contract could

forin suits recoveredthose afterwards judgmentThe plaintiffs
the of theat electionliable,the road becameand$8,000,above

to that amount,as trusteesin to bethose suits, chargedplaintiffs
was, there-Itto theseas much plaintiffs.owedprovided they

overhungnot a fanciful whichliabilitya substantial andfore,
made; a ofcontractthe the written was paymentroad when

that liability;was withsum,or other$10,000, any incompatible
be boundnottheir contract,the terms of wouldthe road, byand

as trus-Actual payment,removed.to till liabilitythat waspay
a finalto constitutebea -would necessarytees under judgment,
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sure-asBut,of demand the road.the againstdischarge plaintiffs’
cannotthe defendantsties for the of this agreement,performance

the debtbe if of wasit,held to a breach ofanswer for payment
Thethe in those suits.the of roadincompatible with liability

limitedmonths,suits the three byremained until afterpending
the hadsums,the elapsed;contract for of designatedpayment

to the sametheand with liabilitywas paypayment incompatible
had beenIf these suitsthose suits.debt as trustees inagain,

trus-railroad,of the assettled the and theby plaintiffs, liability
removed;beenhavetees, then this woulddischarged, objection

but to be insurmountable.on the facts of this case it appears
but court have notcase,other arise in theSeveral thepoints

found it to them.considernecessary
on the verdict.Judgment

Willey v. Portsmouth.

witness, facts whichobjection interrogatoryan a that it assumesIt is no to to
expert, if thedisputed; hj’pothetical to anputsare not that it a casenor

putsupposed case is that which is in evidence.

thepresence ofinterrogatory, objected depositionAn when a is taken innot to
counsel, objectedadverse can not be at the trial.to

accident,anplacebe assumed that a ofIt will not witness does not know the
present.saysbecause he he was not

out,evidence;Copies are admissible in and if are wornof town records words
illegible left, aoriginal,or in the blanks bo and added inshould the reason

note.

presumed regularly passed,in ancient records of a are have beenVotes town to
though ano record of warrant notice is found.or

New-IIampshireTitles of most lands in the first in were derived fromtowns
the towns.

competentReputation laying highways.of the out of ancientis evidence
grants.in ancient and'Such are recitals records

construction,maya culvert of and ofA former failure of he evidence defective
knowledge byof the fact the town authorities.the

limits;public highway,a and and ancientuser is evidence of of itsAncient
repair.repairs, obligationthe of the toof town


