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andgenerallyIf a is made debt himself,to a a due towho holdspayment party
andanother due himself and the as between himselfbound,to he isplaintiff,

the the two debts.to theplaintiff, apply payment ratably upon

case,this asThe facts material to the decision of they appear
evidence, are as follows:bill,the answer andupon

forof one ChurchillThe had in his hands a notedefendant
hadin theyandto himself and the which$300, plaintiff,payable

$60,He of Churchill for pay-a interest. had also a notejoint
aHe of Churchill yokehimself.able to afterward purchased

theit understood thatthe and priceof oxen of. was$85,at price
butindebtedness, nothingto Churchill hisshould be allowed upon

the itsas to manner ofsaid application.was
theindorsed as interestThe defendant $36, uponafterward

ofthe his notebalance,note, $49,and upon $60.$300
bound tothe defendantThe contends that was applyplaintiff

or at least tonote, applythethe ofin dischargepayment $300
notes;boththe amount due on whileit in toratably proportion

theto moneythe claims he had thedefendant that right apply
heiffull,note into of hisand the ownas he pleased, payment

so chose.

6 Vt.v. Murray,cited SinsdellL. for theSawyer, plaintiff,
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186; Messer v. 481;4 H. v. 7Swan, Felloivs,N. Currier
Poster 356; M’ 3 484.Cormiele Munf.v. CBannon,

for tbe defendant.Copp,

Bell, J. This areease before us thebrings whatquestion,
the duties of theowners, andagents, trustees, partners, joint

inlike, them,relation to the of receivedappropriation money by
where inhave the themselvesat same time debts due tothey
their dueown and the either tosecurities,care of debts orright,
their or or to otherstrusts, firms,cestui to theirprincipals, orque

withjointly themselves, and made the commonare bypayments
debtor and the orgenerally, without of accountsany designation
claims to hewhich themwishes applied.

As thebetween the re-the andparty making personpayment
it inceiving case,such the within alatter has the reason-right,

able time, holds,to the to of the claims he atapply anymoney
his discretion; v. 14 N. H. 352.Sawyer Though,Tappan,
even as them,between not material toconsiderationsequitable
be here considered, limit themay to discretionary rightinterpose
of the the Bank v.party Merrimackreceiving Countymoney.

12Brown, 327;N. H. 438.Caldwell 14 N. H.Wentworth,v.
In theconsidering this it is essential to in mindquestion keep

distinction between the thepresent case, party receivingwhere
the stands in the relation of an trustee for themoney oragent

who claims inter-party it, and the of thecase parties directly
asested debtor and the case of the creditorcreditor, and from

theand parties, claim as the debtor. Aswho sureties of between
the creditor and the the creditorsureties,debtor and his may

thehave to the he has received fromright whichapply money
the debtor ofto such hishim,without madeany application by
debts as it be for to itmost his interest have Butmay paid. by
no means follows that he to the samebe entitled make appli-will
cation thewhen him and those toarises whomquestion between
he of orother out of the relationowes duties agentgrowing

in theTo the and he stands relationtrustee. debtor his surety
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toor trusteeof is not anHe agentcreditor ordinarilymerely.
asbut suchof them dutiesand neithereither, he to anyowes

the dif-if holdsBut hethe as a creditor.law to himprescribes
theto make ap-is law entitledferent heclaims whichamong by
others,forbut as or trusteeagentnot in his own rightpropriation,

a and reasonable appli-to makehe to them theowes duty just
claims.to their equitablecation the according respectiveof money
in sim-standbetween whoparties,is ordinarilyEquality equity

therefore, be,shouldrule, clearlyilar relations. The general
and hetrustee receives generally,or moneythat when an agent

he is underto each ofdifferent whomholds claims of persons,
thetoratablythehe should moneythe applysame obligations,

in nobeand this -wouldclaims, obligationof all thedischarge
hisallthethat if debts werethe circumstanceaffected byway
totheto moneyundoubted right applyhe have theown, would

them at his election.either of
of or trustee’sIt in the nature anis agent’simplied, very

at of thecare, least,he take the same prop­that willcontract,
;88­Bail.him that he does of his Jonesintrusted to own.erty

Packwood,Earnshaw, ;30­ v.; HarrisBail. 372­ Clark v. Gow.Edw.
264;3 Dunl. Pal. 14.Taunt. Ag.­

theto assumebreach faith for aIt be a of good personwould
timeat the sametrust,or heduties of an when wasagency,

for another,or careexercise of diligencebound to a degreehigher
such orthat fact. agencyBy assumingwithout communicating

care and asthe exercise of such diligencehe fortrust, agrees
nothe couldin their Thismen exercise own concerns.careful

the interests ofdo, attention toif he to his firstwas bound give
to thehis interestsor if he bound ownothers, neglectbywas

cir-in of thesein him,of those confide ignoranceinterests who
or hisclaims,thehe has first secureduntilcumstances, preferred

own.
hastrustee,and whothatseems, clear, agentIt then, every

himself andforbe asown, agentclaims of his must regarded
to allto and care equallyand hisothers, diligencebound give

allto moneysandhands,the claims in his consequently apply
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the to theto him an debtor,withoutpaid by pay-appropriation
ment all his of his or incase, others,of claims in whether own

to their amounts.just proportion
thanThe on this less numerouscases bearing question, though

Thus in the case of Fa­be this view.might supportexpected,
that the36, held,venc 11 East. it sameBennett,v. was where

broker of B. to the samesold of A. and agoodsgoods person,
if to both mustdebts,insufficient begeneral dischargepayment,

to in Barrett v. 2Lewis,both. So Pick.applied proportionably
123, it that if an blended aheld, demand dueagent, havingwas
to his one due to himself,with receives a re­generalprincipal
mittance the it to thedebtor,from shall be applied ofpayment
both in And in Cate 9Trull,v. Pick.proportion. 325, where
a debtor transmitted to his creditor a sum, withoutgross any ap­

to a itdebt, which muchsingle andpropriation, except overpaid,
the held a claim due to himself andcreditor others as joint ow­
ners a it held he didvessel,of hewas when creditedright, the

to the of the hevessel, and that nosurplus owners had right to
it to his of that Inown share debt. Scottapply v. 18 Pick.Ray,
the360, a debt due himtorespondent, having andpersonally,

another due to him as the sameassignee against person, obtained
itsatisfaction of the first held that hedemand, was should apply

the to both demandssatisfaction received itpari passu, hisbeing
to take as care of the trust as of hisduty good property own.

cited the authors of theThese cases are by American Leading
“Cases as for the stated them, thatauthority position by the

creditor the relation infrom which he stands to thirdmay, per-
sons, or from orthem,with beagreements express implied, obliged

Thus,maketo a if one debt be dueapplication. toparticular
himin his and the other to as trustee orhim own right, foragent

aanother, secured,neither and bebeing general payment made,
satisfiedthe debts be considered as in andwill law rat-equity

take thea trustee is bound to samebecause careably, of his
cestui or of trustinterests,trusts’ that heque property,the does

his Amer. Cases 288.of 1 Lead.own.”
The case 19 N. H.Gain,of is not in479,v. con-Carpenter
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flict with view,this since there the notwas ques-appropriation
tioned the creditor,by have claimed a ratablewho might part
of the made,as the to itpayment, against whom wasattorney
but the debtor made theby who and hadpayment generally,
afterward no to direct itsright and the sameappropriation;
remark theto case of 5;applies Taylor v. 1 SmithJones, (10
Dig. 850.)

The case within this it conse-present falls and wasprinciple,
the of the defendantduty to ofquently theapply payment $85

his own note and the theratably note in he andupon which
ainterested,were and to this there must beplaintiff jointly extent

Decree the plaintiff.for

State v. Rust.

misdemeanors,for generallyit is describe theIn indictments sufficient to offence
of the statute.the wordsin
charging illegalthe glasses intoxicatingliquor,sale of twoindictment isAn of

certain,sufficiently prohibitingdefinite and theunder statute the unauthorized
spirituous intoxicating liquors.andofsale

glass precisely gill,a is understood to quantitymean half a or theWhether
drinking glassin ausually singlecontained as draught, sufficientlya it is

intelligible description quantity,and as a of under adefinite statute which
any, (the slightest penal.the sale of quantity)makes

counts,same offence is describedthe in different is necessaryit not toWhere
offenceallege the described in each theof several counts to be andother dif-

that described in thefrom others.ferent

• inindictment, this case, counts,contained eachThe two of
the of ofcharged selling glasses intoxicatingtwowhich liquor,

“to the An forof act thecontrary provisions ofsuppression
14,1855.Julypassedintemperance,”

moved the the indictment,court torespondent quashThe
notthe was made sufficient nor socharge with certainty,because


