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made one of the Thewas to land intended was heldgrantors.
be well reference to the the deedby record,to ascertained and

thenot affected the error as to date of the referreddeedbywas
the mistake as to thenorto, by grantee.

therecase was but one deed to the ref-In the v/hichpresent
relate, there becould and can doubt as to the landerence no

deed is not affected the mistakeintended. The consequently by
tois be as anthe error ofdate,of which merely rejected descrip-

tion.
beseems to raised relative to the attach-A designedquestion

think the attachment of all en-but Niles’ interest wasment, we
to his of the sale ofhold andeffectual equity redemption,tirely

validthe execution to that interest.on was conveythe equity
the Tuttle,to E. Niles andplaintiffs,The wasmortgage present

attachment, and after this of timeto that any rightslapsesubject
since beenit have lost.longunderacquired

theJudgment for defendant.

Burnham & Trustees.v. Dunn

for surrendergoodis a consideration the ofcompromise of controversiesA
existing.discharge previouslyindebtednessand the ofnotes

liability,expressly allperson as a debtor deniesthe summoned trustee ofWhere
enforce; the absence ofcould inwhich the debtorno indebtednessand there is

disclosure, groundby jury, fora there is noby foundthe orany fraud shown
as trustee.charging him

liability, isand all to hepositively indebtednessdenies allwhichA disclosure
aretrue, statements foundedalthough may appear some itsit that ofastaken

only.informationupon

anddenieddisclosureThe expresslyDISCLOSURE.Trustees’

the Whiteall ofindebtedness and liabilityallunequivocally
for theortotrustees,the allegedLumber Company,Mountain
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at the time of thedefendant, service of the writ orprincipal
It from in that on the 1stit, substance,since. appeared day

the1854,of defendant to the com-August, principal conveyed
then chartered and realpany, recently organized,only just

estate estimated at and received his therefor in$5300,000, pay
that of stock ofamount the at and that hecapital company par,

timeat the same to theconveyed personalcompany property
estimated at for$50,000, which he received the promissory
notes of the in six months from date, withoutcompany, payable
interest. Of these notes $6,000 en-worth were immediately
dorsed and transferred the defendant,by to raiseprincipal money
at various banks. In November, 1854, before the notes trans-
ferred had due,become and thebefore defendant hadprincipal

notes,the worth$44,000 ofnegotiated remaining some of the
to he hadwhom sold of the worth ofparties portions $300,000

stock, issued to inhim for the real andpayment estate, who had
become members of thethereby thatcompany, complained they

had been defrauded;and thatimposed upon understoodthey
stockwhen that both thethey purchased real and es-personal

tate of the defendant had beenprincipal him to theconveyed by
for and$300,000, refused to standcompany to the ofpurchases

had made,stock unless both the realthey and estatepersonal
includedwere for that sum.

to save trouble and settle theThereupon, thecontroversy,
defendant to theprincipal agreed whole real andput property,
at the of to thepersonal, price $300,000, gave theup company
worth of$44,000 notes, andunnegotiated to andagreed pay

did the notes for which hadsubsequently pay $6,000 been pre-
so that the whole matter stoodnegotiated, between theviously

as if the trade had been, theparties precisely whatoriginal pur-
stock be,chasers of understood it to that the thewhole ofprice

real and estate was the worth ofpersonal conveyed $300,000
issued to the thestock defendant for realoriginally principal

This was made and be-estate alone. completedarrangement
November, 1854,the in and was satis-tween parties mutually

The ofwhole stock had been issued$300,000 worthfactory.
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time. ofto the defendant before that The value theprincipal
the did notreal or estate topersonal corporationconveyed

made thefrom the disclosure. The disclosure bywasappear
and the lastof the interrogatory proposedcompany,treasurer

as :him the thereto were followsto and answer
“ State whetherInterrogatory. you personallyThirty-fourth

that the hadwhoknow, pur-of own knowledge, partiesyour
to thenot standsaid Dunn wouldchased stock of purchases

his claimunless he formade, $50,000had would give upthey
have heard that thatsaid or wasyouwhethercompany,against

others ?Mr. Hartshorn andthe case from
“ Stevens,a Mr. Granvilleman,Ansiver. I have heard one

shares, so. I have heardone hundredhad saywho purchased
said he de-Mr. Hobart so. Stevens wasMr. Dunn and say

I have about it.”This is all the knowledgein it. personalceived

Q. for thewhom H. plaintiffs.was(with Morrison,)Carpenter,
the forthe of trustee to Dunn $50,000that notesWe contend

andconsideration,to the trustee withoutoverdeliveredwere
and'is fraudulent void asthe transactionthat consequently

the trustees for thatandcreditors, chargeableDunn’sagainst
amount.

theconsideration forof a agreement byThe pretenceonly
that inis statednotes,the trustees’surrenderedDunnwhich

“ Mr. Dunn hadto wit:fourthto the interrogatory,the answmr
that the personalunderstood propertyto w'hostock partiessold

and to save trouble onin the $300,000 purchase,includedwas
so;andin at did$300,000,it allhe to putthat account agreed

thenot stand towouldso included they pur-itand unless was
made.”hadstock whichchases of they

—thenWe say
toa sufficient considerationso stated discloseIf the facts1.

discloseyetto thoseDunn parties, theya bypromisesupport
The re-to Dunn.the companyfrom companynone moving

for haveof Dunn’s which theyproperty,ceived worth$50,000
farthing.one else a singlehim nornever anypaid
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no asconsideration,the facts stated2. But there was upon
had no claimand the themselves. TheyDunnbetween parties

; itof Dunn for nowherenor cause actionupon against appears,
thatand in fact it is not Dunn himself had misrepre-pretended,

to these thatsented the affairs of the corporation parties, they
”““ heso him. The trouble whichunderstood” from escaped

all and existed in hisideal, ownby $50,000, waspaying only
2;3 83 Simeon,Oabot Pick. Wade v.Hoskins,v.imagination.

449;Mass.;M. & 548 7 FreemanTucker,G. Scott Warden v.
; ;v. 8 Fosterdo. 488 v. 386 v.Thom,Boynton, MayHaynes

271;; 7 H.Brown,4 Mass. v. N.Farrington347Coffin,
Brown, ;v. 12 do. 325 v. 8 N. H.Perrin,Bank Greenleaf

; v. 14 do. 82.273 Langley Berry,
there theevidence,3. But is no for to con-courtcompetent

that the as the trusteesider, facts were stated in his answerby
beto the and the mustfourth case considered asinterrogatory,

if the call the ofthat answer out of case. attentionwere We
the thethe court to to andanswer thirty-fourth interrogatory,

cite v. 12 N. H. 153.Coleman,biddings
Dunn to the trustee of the for4. The surrender notesby

consideration, was a fraud his$50,000, creditors,without upon
and the trustee be for that amount. v.must charged Bifley

; 241;5Brook,6 Pick. FosterSeverance, 474 Aldrich v.
12469;4 N. H. Boardman v.Hutchins v. Cushing,Sfrague,

;12; do. 157 FrenchColeman,113 v. v.Qiddings Lovejoy,do.
;; Lewis,12 v. 19 do. 548 Trusteedo. 458 Wiggin Cushing’s

28199-202; do. secs. 34-46 :do.,secs. andProcess, (83)
; DevollBell,v. 16 318—320 v. 5Brownell,Burlingame Mass.

sec.; 532,Stat. 34.Pick. 448 Comp.

for the trustees.Fletcher,Burns

bethat trusteestrue,It mayJ. isFowleR, undoubtedly
allfraud, liability,of denythe where theygrounduponcharged
defendantstheis no indebtedness which principaland there

theentirely clear,them. But it is uponenforce againstcould



GEAFTON.560

Burnham v. Dunn.

authorities cited the that this can be doneby plaintiff, only
there anwhere is actual and fraud,indebtedness an actual as

Brooks,against creditors. Aldrich v. 5 Foster other241, and
citedauthorities, the in hisby plaintiff argument.

In the case before itifus, were the ordisclosure,shown by
had been found the verdict of a that theby arrangementjury,
made the November,defendant andby the inprincipal trustees,
1854, creditors;an actual fraud,was as itthat was at-against
tended a secret ortrust, entered into for thewith orpurpose

thewith intent to defeat, creditors,hinder or coveringdelay by
the amount of the of the in theup value personal property

hands of the trustees, or can theotherwise, there be no doubt
betrustees on the contract. Butmight chargeable original

of kindthat from beennothing disclosure,the or hasappears
found a The substance,disclosure in thatby states, uponjury.
a of theportion stockholders that had been de-complaining they

—ceived and ; fromthat understood whetheruponimposed they
the of the or otherwise,defendant doesrepresentations principal

—not stock,their that the wholeappear when they purchased
as as real had ofwell estate been included in thepersonal price

to back from as$300,000, and out their positionthreatening
stockholders, the defendant came andforwardprincipal changed

theirthe contract conform to of it. Thereto understanding
in a between orderwas effect the In tocompromise parties.

the and a in hesatisfy stockholders whichadjust controversy
andinterested,was in his character andwhichdeeply reputation

the defendant the notes forinvolved,were gave upprincipal
ofand the indebtedness the to§50,000, discharged company

been fraud in thisthat amount. There have arrangement,may
itit,there The disclosure does not and is notor not. showmay

the anbe As between ofparties,to adjustmentpresumed.
a of the indifficulties, relationcontroversyserious compromise

a consideration forstock,the of goodto sale and waspurchase
and the must standof the contract untilnotes,the surrender

impeached.
that trustees inthe the theirtoo in to claim haveSo regard
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belongedthat onceof$50,000 personal propertyworthpossession
considerationpaid anydefendant without havingto the principal

the disclos-fromso, and it clearlyfor it. If this appearedwere
his titledefendant had so relinquishedeven if theure, principal

theit,fornocould recover compensationto it that be himself
fraudu-been somethere must havebe astrustees charged,might
amountsuch anthe in upcoveringlent collusion partiesbetween

disclosurethe But theof trustees.in the handsof property
Theto thesustain allegation.furnishes no evidence plaintiff’s
Theor is not stated.either the real estatepersonalvalue of

haveboth,as the of mayupon$300,000 agreed pricefinally
value the There is no evi-fair of whole.been the actual and

thebetween The presumption,dence of collusion parties.any
isdisclosure,set forth in theall the circumstances stronglyfrom

it..against
madeIt defendantdoes not with whom theappear principal

the of the real andfor the salearrangement personaloriginal
But, areif weestate to the for $350,000. permittedcompany

it is manifest thereto look at the charter of the corporation, quite
or terms ofmust have been in the charactersomething wrong

stock limitedthat the the wascharter,arrangement. By capital
real andto and the could not hold$300,000, personalcompany
stock. Laws ofestate to a amount than theirgreater capital

ofThe amount of the stock1854, 1615. whole capitalchap.
into the defendantthe was issued paymentcompany principal

incurredestate,the real and then an indebtedness of $50,000for
of thein violationthe provisionsfor personal property, express

ofIt is evident that the stockthe charter. purchasers mightof
to that had beenhad cause deceivedgood complain theyhave

the indebtedfound forand when they companyimposed upon,
could not hold.of they legallyworth which$50,000 property

the before thatus,for the decision ofIt is sufficient question
in of the trus-of the handsno fraudulent covering up property

thethe is shownparties, byno collusion betweentees, whatever
the ofto decidedisclosure. Were obliged upon probabilitieswe

from thebe natural inferenceverythe think it acase, wouldwe
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facts stated in the that the actual value of all thedisclosure,
real and the defend-property, personal, principalconveyed by

ant to the ;did not exceed the sum oftrustees, $300,000 so
that in truth and in fact, there was no ofsurrendering up prop-

noerty, of actual bona theindebtedness,relinquishment byfide
defendant, the terms of thewhen contractprincipal original were

But we are not tocalled determine thischanged. upon ques-
tion. It is sufficient that the was madechange for a con-good

in thesideration, absence of evidence of fraud.any
itBut is insisted that the disclosure is to be anddisregarded,

the trustees the because itcharged original contract,upon appears
that of thesome statements contained in the disclosure rest

the witness,information of the and are not ofmattersupon per-
sonal It difficultis to conceiveknowledge. what betterquite

the could have had of the motives to a trans-knowledge witness
action other than the statements of bothbetween ofparties,
them. the disclosure states theBesides, fact of thepositively

entered thearrangement into, which contractby original was
and the notes for and$50,000 andgiven cancelled,changed up

it,the reasons for and denies all indebtedness andunequivocally
theof the trustees. That reasons theliability waswhy change

themade derived from statements of thewere thereto,parties
to us at all material. The forcedoes not seem of the positive

made in faith as anthat it was ofaverment, good con-adjustment
and that no indebtedness existed at the timetroversies, of the

not affected.writ,service of the trustee is thereby
disclosure,theUpon

The trustees must be discharged.


