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who, a contractone, underhaving upon landTrespass againstwill lie entered
contract,it, and cuts andpurchase perform partneglectsto to his of the

use,away, therefrom.carries and to his own timberconverts
a license toamount toagreement purchase convey,An to and does not of itself

uponenter land.
Where, contract,by purchaser prohibited cuttingfromthe the wasterms of the

sale,timber, licenseexcept of thedeliver in fulfillment of the contractto
implied thereby, in of suchmighthe and timber fulfillmentthat cut deliver
contract, partyany it the astrictly,is to of makesbe construed and abuse
trespasser ob initio.

permission pur-impliedThe that a to themost can a contract isbe from such
manner,will, aoccupychaser to enter at land in reasonableas tenant and the
performauthority towith and sufficient timber to enable himto cut deliver

anyhis hostile the interests ofpayment,contract for but not to commit acts to
vendor, amountingthe or to waste.

TRESPASS. is October 1856.80,The writ datedplaintiff’s
The first count for and theclausum,is breaking enteringquare

in in said and andplaintiff’s close, Piermont, county, cutting
trees,three hundred hemlock and hundredonecarrying away

trees, and otherbeech, trees,two hundred birchspruce maple,
and theofand tonscutting hay,carrying twenty plaintiff’saway

&c.,the betweendown and grass,cutting up, treading destroying
the first of 1856.December, 1858,of and the first day May,day

from theThe second iscount for andtaking carrying away
trees,of hemlock andthe three hundred twopossession plaintiff

hundred other the and themtrees, of convertingplaintiff,property
ofto the first De-Piermont,his own at said betweenuse, day

; thecember, the 1855 and defend-1858, June,and first ofday
ant relies on to thethe facts as an answer plaintiff’sfollowing

the1854,to the 24th of A. D. plaintiff'wit: On April,charge,
to of which theone angave obligation, followingWilliam Hardy

“case, that is: Theis the condition as far as is relevant to this
such,of is that whereas the said Lyfordcondition this obligation

farm he hashath and sold to said the whereonbargained Hardy
Piermont, containinglived the in said onesituatewinter,past
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hundred more oracres, less, and on the sidenorth-westerlylying
of the road from the house to Piermont,of Gr.W.leading Ingalls
and farm,called the Moulton which farm theforcommonly Sally
said deliveris to to said at the inrailroadHardy Lyford, depot

feetWarren, thousand of timber in the round log,ninety spruce
one half of is ofwhich to be delivered the firstquantity by. day
October thenext, and other half .to be delivered the first dayby
of A. 1855,D. and the first half is saidwhen delivered theMay,

is to make andLyford deliver to said a ofHardy conveyance
incumbrances;said free from all is to take mort-back apremises,

of said to secure the of the half ofgage lastpremises, payment
lumber,said heand is not to cut or fromsell timberany spruce

said farm the consent ofwithout the said whatLyford, excepting
is delivered at said until the said farm for.”isdepot, fully paid

theAfter said was itobligation wassigned, verbally agreed by
the that there should no said farmparties cuttingbe upon except
to further the fulfillment of said contract. The didsaid Hardy
not or of the lumber mentioned in obli-deliver saidany partpay

date,after its a smallgation, amount, indorsed on hisexcepting
note to the at the of the date of said norplaintiff day obligation,

he thathas ever date of thesince sumpaid any portion stipulated
farm;for said in the thethat date of said obli-followingwinter

defendant,said with the aid and consent of saidgation, Hardy,
cut and carried from said farm about thousand feet'away thirty
of timber,hemlock and in the winter said de-following (1855)
fendant took and carried thousand feet of hem-away forty-five
lock, farm;and other trees from said and in the winterspruce

1854,and of the and to obli-the date of saidyearspring prior
the defendant the of aboutsold, with consent saidgation, Hardy,

of timber,five thousand feet which hadthe saidspruce Hardy
cut andon said farm to for saiddrawn Warren depot Lyford,
and that in all these the defendant had the saidaidedoperations

teams,and and the amount saleswith men took of>all theHardy
of said and and fed his teams from thelumber, cutkept hay upon

in thesaid farm. That former of theJune, 1856, saidpart Ly-
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lumber,tendered for saidford said tbe notesHardy givento
demanded the declinedand bis which notes saidobligation, Hardy

to and to thetake, obligation.refused give up
this to have ofFor the of and the lawcase, questionspurposes

other thesettled,in the and for no partiessamearising purpose,
if;to the facts that the saidand wasHardyagreed foregoing

of andauthorized condition said to cutobligationtheby carry
inthe mentioned the declara-trees, aforesaid,asaway plaintiff’s

or in of intion, saidvirtue of man-by being possession premises
defendant;ner be for theaforesaid, there shall but ifjudgment

from the facts the is maintainentitled to hisforegoing plaintiff
action,said the be in that thetransferred,case shall order amount

of be a or other fact that thedamages found any partiesby jury,
elect to And it was further that themay agreed defendanttry.
leave to ofhave and to file confessionplead, judgment.

for theLyford, plaintiff.

for the defendant.Felton,

Fowler, J. in thecase finds that winter andThe ofspring
and to the date of the from the1854, toprior obligation plaintiff

sold,the defendant with the consent of aboutHardy, fiveHardy,
feet had cut on thetimber,thousand of which farmHardyspruce

to the for thein and drawn Warrencontroversy, depot plaintiff,
the took of the sale of saidthat defendant the tim-proceedsand

the same to his own use. It does notber and findappropriated
had oreither the defendant claimed anythat or licenseHardy
this andor forauthority, implied, selling appropriatingor express

the forcut the farm and hauled totimber from thedepotthe
seems to be assumedand, for ingranted,taking whatplaintiff;

thesides, the ownerboth that wasplaintiffthe on bothagreement
timber it cut therefrom,the after was noof the farm and of rea-

to us,and none occurs forwhy trespasshas beenson suggested,
histo own useconvertingand thatand awaytaking carrying

the defendantagainstbe maintained undernottimber, may well
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seem tothe declaration. It wouldsecond count ofthe plaintiff’s
unauthorized conversionof the andwrongfula clear instancebe

of theof the plaintiff.the defendant personal propertyby
casein the anyset forthdo find in the circumstancesNor we

ofmaintenanceto theauthorities,thesufficient objection, upon
cuttimbercount, for theclausum under the firsttrespass quare

obli-thethe farm after the execution of plaintiff’ssold fromand
re-;the of thatcondition obligationto Hardy. Althoughgation
thebeen and sold to bythe farm had bargained Hardycites that
thereference tomust be construed withthose wordsplaintiff, yet

indi-condition; the thereofand clearlywhole subsequent portion
the con-asthat a wasconveyance contemplatedcates regular

exe-until suchcontract, which,a wassummation of conveyance
enteredtherefore,inchoate.cuted, only Hardy, simplywas

anfarm, license,to thean withpurchase impliedunder agreement
in thethat he meanfrom such mightagreement,lawresulting by

timber neces-the the oftime cut from quantity sprucepremises
theunder his contractthe first withto make paymentssary

and did not of itselfto conveyThe agreement purchaseplaintiff.
thetaken in connection withenter, but,license toto aamount

inin to be madecontained that wasit, sprucepaymentstipulation
the think theland,taken from we law would fairly implytimber

to enter and to cut the farm thea license from sprucefrom it both
that But such an licensefor impliedtimber purpose.necessary

it,and abuse of on well estab-anyto be. construed strictly,is
the of such abusemakes partyprinciples, guiltylished general

this suit him-initio, so werethat, againstah Hardya trespasser
ofthe theanynot cutting thing excepthe couldself, justify

him totimber to enable withcomplyof spruce necessaryquantity
The license for him tobyhis contract. lawimpliedterms ofthe

must befor ex-hold aand possession justifiable purpose,enter
enters on land underto that One wholimited purpose.pressly

to cut and con-noto acquires thereby rightcontract purchase,a
license to enter under such a con-Anthe timber. impliedsume

a license to commit On themeans waste.notract, impliesby
contract,under a has atenters suchone generallywhocontrary,
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toif hewill;at and neglectmost the tenantof aonly rights
that cutforlicenseand, purpose,hisperform contract, without
Clark, 3 Johns.he Jackson v.timber, is ofguilty trespass.

424; 29; Townsend,v.5 Wend.v. Moncrief,Jackson Suffern
; Hors­;9 8 220­ v.CloughJohns. 36­ N. H.Johnson,v.Wendell

489;13Wardell, Johns.ford, 231;6 N. H. et al. v.Bancroft
Cowen46; Walker, 7v. Jackson v.Smith 6 Johns.Stewart,

;135­ Jackson v.637; v. 1 Wend.Bradshaw,Featherstonhaugh
331.v. 9 Johns.;1 Stower,Cowen 610­ CooperCamp,

or sellwas to cut any sprucethat notThe provision Hardy
thethe the offrom consent plaintiff, except-timber farm without

theof contractthe in fulfillmentdelivered at depotwhat wasing
fair con-for,until the farm was by legalof paidpurchase, fully

tostruction meant the agreedwhat verballyprecisely parties
thatthe the thereafter execution of shouldobligation; namely,

be under the licensefarm, enter,no the touponcutting implied
thein of the fulfillment of contract offurtherance sale.except

The contract to anthat a withsupposition purchase, implied
license to enter cut timber for the ofand makingpurpose pay-

thement of the authorizedpurchase topartymoney, entering
and sell hiscut off the timber at would au-pleasure,generally

had to a lotthorize a contracted with valua-whoparty, purchase
the license tounder andthereon,ble buildings implied occupy

mean enter andtime,the in the to downpullimprove premises
before makingand of the under hispaymentdispose buildings,

332;9Stower, Johns.contract. v. v. Olmstead,Cooper Erwin
229.7 Cowen

ofThe most that be under the thecan obli­provisionsimplied,
in this is a to the to enter incase, purchasergation permission

will,time at and the land inthe mean as tenant a reason­occupy
do,as withmanner,able a tenant at will anmight lawfully implied

the therefrom ato cut and haul to sufficientauthority depot
ofof timber to fulfil the the contractspruce stipulationsquantity

but hostile to thenot to commit act interests ofof purchase, any
;v. ubivendor, Slower,the or to waste.amounting Cooper supra­
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Miller,Jackson v. 747,7 Cowen where the authorities are col-
lected and considered.

The contract shows, the untilby onewithholding conveyance
thehalf should bepurchase money and for apaid, stipulating

of the residue,to secure themortgage of thepremises payment
that the relied on the contracted to beplaintiff premises conveyed
as for the and it besecurity purchase would most unrea-money;
sonable to from such ahold, that, contract, license towasany

or thebe for defendant under him, to theimplied Hardy, strip
timber,of their render thempremises and-thereby comparatively,

if not worthless.altogether,
then, to makeneglected of hisHardy, having any portion
under the contract, and as thealso, casepayments finds,having

the anddefendant, cut sold timber from thethrough farm, with-
out or orlicense, so to but inauthority express do, vio-implied,

of helation of-rights acquired under theany by implication law
this action besale,contract of well maintained inmay both its

counts. in the formerWhether, when of June, 1856, thepart
tendered to the notes for theplaintiff Hardy given purchase

demanded the surrender of theand contract of themoney, sale,
contract was at an end and the ofrights under it termi-Hardy
nated, it is not to consider. Itnow is difficultnecessary to

the of to fulfillwhy neglect Hardy his of theperceive portion
contract, the ofwith commission waste andcoupled cuttingby

off the betimber, should not as tantamountselling regarded to a
refusal to on his But theperform part. we have taken,view

seems to be sustained thefullywhich by New-York authorities,
theserenders discussion ofany questions unnecessary.

are that,As of thewe factsopinion, upon transferred to us,
;be maintainedthis action to themay according ofagreement

the the case must be and theparties, discharged, action stand
trialfor trial at the term of this court.


