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itsthe frommuck, beingto the arisingrelating except injury
inaccessible.

there must beThe sustained,rulings being
verdict.theonJudgment

Atlantic and LawrenceNorthumberland v. Saint

Railroad.

Statutes,adoption waythe the this is to be deemedSince of Revised no in State
law, haspublic highway agreeably ora unless it has been laid out to statute

by twentypublic years.been used the for at least
I, 1853, constructing pass,aJulythe act of no railroad is liable for notUnder

waytravel, way,public any unless suchof the underfor the accommodation
by atlaw, public foragreeablyhas to statute been used thebeen laid out or

twenty years.least

under for the accommoda-for not anCase, constructing pass
of Northum-in thetion of the on a towntravel highway,public

berland.
of North-theThe defendants built their railroad townthrough

at the1851,fall of and placeumberland in the andsummer
anbuilt over-passin the saidmentioned writ companyplaintiff’s
so as not tobuilt,moderate and and wellat a widevery grade,

circumstances that makefor thebe except generalobjectionable
than an as a railroadmorean objectionable under-pass,over-pass

crossing.
thethe inroad, Up-to about fifteen passing upyears agoUp

Stark, madewastowardsNorthumberland,Ammonoosuc inper
about thatthe andland, river,hill abovetravelled on theand

river,themade nearer to makingof time a road wasagolength
rodsorand inmiles, fifty sixtyof about placesalteration twoan

the theAtthan the old road. whereplacethe rivertonearer
road,the oldrods fromthe it israilroad, sixtyroad passesnew

that distance.aboutor
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The new road was built the Northumberland,of andby town
has been said and has been travelled and usedrepaired town,by
for about fifteen at but itpresent time,this has not beenyears
used the forby the term ofpublic twenty years.

There was no record nor that said roadnew tías everproof
laid out, and no out ever recorded. The old roadlaying was
was a is as thepublic disused,which nowhighway, new road
has been substituted for it. The other facts set forth in the
plaintiff’s declaration as set forthwere therein.

Bums Metcker, for the plaintiffs.$

forHaywood, the defendants.

Fowler, J. This action is founded on the of 1,act July
“1853, entitled An act to railroad therelating crossings,” by

,first section of it iswhich provided­ That all railroad corpora­
tions, crossing any inpublic State,this shadhighway construct
and maintain, under such railroad, theforpasses accommodation
of the travel, in allpublic cases an embankment or thewhere
track of their railroad is nine feet or more in above theheight
original as itpublic usedwas at the timehighway, of locating
such railroadand is to recover thebrought allegedpenalty,
to have been incurred the defendants, reason of theirby by
having for theneglected, of four months after notice inperiod

to thatwriting effect, to construct such for theunder-pass,
accommodation of the travel a inpublic upon public highway
Northumberland, across their towhich railroad is bealleged
constructed.

In order to maintain the is,action it in the first essen-place,
tial for the to establishplaintiffs the fact of the existence of the
alleged public at the of intersection. Ifhighway point no such

be to exist, nohighway shown cannegligence have happened
and no have been incurred.penalty

The thetherefore, and onepreliminary question, haveweonly
itfound to upon theconsider, is, whether, factsnecessary stated,
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the road described in the plaintiff’s declaration is a high-public
Theway. case itfinds to have been made about fifteen years

and toago, have been since travelled the but that itby public,
nothas been used the for theby term ofpublic years;twenty

that there is no out;record or that it laid thatproof was ever
no outlaying thereof ever recorded,was it builtwasalthough

the ofby town Northumberland and has been them.repaired "by
Under these circumstances can it be taken and deemed to be a

thewithin ofpublic highway, the act ofmeaning 1,1858,July
considered in' connection thewith seventh section of the 53d

of thechapter Revised Statutes, shall not beprescribing what
deemed a in this ?public State The of thathighway language

“section is clear and No that has notunequivocal: highway
been laid out to statuteagreeably law, shall be deemed a public

unless the same has been used the ahighway, for termby public
of time not less twentythan years.”

The to section,construction be to thisproper camegiven
before the court in v. 34 N. H.Haywood Charlestown, 23;
and it there held,was that since its enactmentexpressly no-

tobe hawe been laid outhighway will unless itpresumed legally
has been used the as a for at leastby public highway twenty

that the road has been used for a less itwhere isyears; period,
incumbent the the of aexistencealleging public high-upon party

have,to that the statute in allshow essentialrequirementsway,
in itsbeen establishment.withparticulars, complied

an action to forIn that recover ancase, which was damages
the into have arisen from a defect in road con-allegedinjury

out firstthe of the same was broughttroversy, subject laying
that andbefore the at a called forlegal meeting purpose,town

theof the referred to selectmen.was, town, Thereuponvoteby
therefor,selectmen,the asking proceededwithout any petition

to the andland-owners,laid out the road,and awarded damages
town-clerk,thereturn of their to whomby theymade doings

the awards ofthe townrecorded. paidSubsequentlywere
road, refused,theland-owners, uponconstructedtodamages

tofor thatin the purpose,and an article warrantapplication
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the road had been annu-discontinue it, and for seventeen years
theininserted in andally warrants, kept repair bysurveyors’

limits it situated.oftaxes the district within whose washighway
selectmen,the held that thecircumstances,Under these court

outtribunal for high-constituted a townlayingbeing judicial
them;the tocould actways, only jurisdiction prescribedwithin

shown,that an was and must beessential,in writingapplication
laythem to a no suchthat,to outgive highway;jurisdiction

the had no orselectmenshown,being jurisdictionapplication
that therefore theto the inout roadlay question;authority

the ofhad laid to requirementssame never been out agreeably
and thelaw,statute been used forby public twentynot having

it not could nota andyears, was bepublic highway, presumed
of the orstatute,tó be such reasonable constructionwithin any

itseffectually nullifying provisions.without
The the ease are no meansbycircumstances of sopresent

the the al-in favor of or ofstrong inferring legalitypresuming
those assuggested havingas we haveleged highway, were

is an entire ofone;in the here thereexisted former as want
for the butroad,not the existence of a petitionofmerelyproof,

forone of the statute requirementsof a with acompliance single
therefore, no hesitation ina have,out Wehighway.laying

declarationthat the described in theroad plaintiff’sdeciding
it been laid out agreea-a never havingnot publicwas highway,

thebeen used for twentyto statute norlaw, having by publicbly
years.

theno inof the statute rule works injusticeThe application
A itself of thecase. avails provis-present public corporation

the If the areof the of State. town subjectedions lawspublic
it is bound to knowfault,their as werecosts, theyto own

or not.the road had been establishedin question legallywhether
from its onit been desirable to the highwayHad change position

beento the it would haveground occupied,the hill compe-now
to to havethem,the on aselectmen,tent for proper application

the and for the townout road as alaid present highway,public
Asto have road. neither wasvote discontinued the oldby
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itdone, is not for inthe to mulctedtown that arecomplain they
aseosts, a themselvesof this ofconsequence byneglect duty

and their agents.
to must heAccording the the therecase,of agreedprovisions

theJudgment defendants.for


