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trustee, under the circumstances of the case, were not complied
with ; and consequently there was no authority to render a valid
judgment against him upon his disclosure. Where the proceed-
ings depend on the provisions of a statute, those provisions must
be strictly complied with, or the proceedings are erroneous and
voidable. Haton v. Badger, 83 N. H. 228 ; Carlton v. Insur-
ance Company, 85 N. H. 162. But the questions arising under
this branch of the case were so fully considered and discussed in
Horn v. Thompson, before referred to, that it is unnecessary to
pursue the subject further.

As the former judgment was clearly erroneous, it must be
reversed, a writ of restitution be awarded the plaintiff in error,
to recover of the defendants what his intestate lost by the former
judgment, and interest thereon from the time of its payment,
with costs of this proceeding in error; and as this court is au-
thorized to render the same judgment here which should have
been rendered in the court below, and as the judgment there
should have been that the plaintiff in error’s intestate be dis-
charged with costs, the plaintiff in error must also have judg-
ment for the trustee’s costs, as taxed in the Common Pleas ab
$44.25. Judgment reversed.

Harr ». Cuengy & .

If goods are found to have been injured while in charge of a common carrier,
the burden of proof is on him to show that the damage happened from some
cause which would furnish him with a legal defenee.

In case against 2 common carrier, it is not necessary to allege that a compensa-
tion was paid, or agreed to be paid, for carrying the goods.

In Case. The plaintiff declares that the defendants, at, &c.,
before and on the first day of July, 1852, were common carriers
of goods and merchandise, for all persons having occasion to
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employ them, from Barnet, in the State of Vermont, to a place
called Fisherville, in Concord, in the county of Merrimack, and
on said first day of July, 1852, the plaintiff, at said Barnet, to
wit, &c., was possessed of one circular saw, of the value of sixty
dollars, as of his proper goods and chattels ; and being so pos-
sessed thereof, on the same day, at sald Barnet, to wit, at, &e.,
delivered by his agent to said defendants, the said saw, to carry
the same safely and securely from said Barnet to said Fisher-
ville, and the said defendants then and there had and received
said saw, to be carried and delivered in manner aforesaid ; yet
the defendants did not carry the same saw so that no damage or
injury happened thereto, but instead thereof the said saw, on
said first day of July, 1852, was broken, and became of no value
to the plaintiff, for want of due care and preservation of the
game by the sald defendants, &e.

Upon the trial, upon the general issue, it appeared that the
defendants were partners in the business of common carriers of
goods and merchandise, and other things, from Barnet to Fisher-
ville, under the firm of Cheney & Co. )

That the plaintiff sent his circular saw, of nearly four feet
diameter, from Northumberland, New-Hampshire, to Fisherville,
to be repaired. It was conveyed to Lancaster on a spring board
on wagon wheels, and from that place to Barnet, about thirty
miles, upon the rack of a stage wagon, and wag there delivered
by the stage driver to the agent of the defendants on board their
express car upon the Passumpsic railroad ; and the stage driver,
in behalf of the plaintiff, there paid to the defendants’ agent the
sum of fifty cents, charged by him for the freight of the saw to
Fisherville.

It appeared that the saw was not broken in the manner com-
plained of, when it was taken from the plaintiff’s mill, near
Northumberland, and that it was so broken, and its value as a
saw entirely destroyed, when it was first seen by any witness,
after its delivery to the defendants; but there was no direct evi-
dence as to its situation at the time it was delivered to them at
Barnet ; the stage driver and another witness, who assisted to
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put the same into the express car, testifying that they took no
notice of ite sibuation, nor was there any direct evidence at what
time or place or in what manner the saw was broken in the
manner complained of ; nor what care was taken of it on the
way ; bub there was much evidence introduced as to the manner
in which it was transported to Barnet, the state of the roads,
and other circumstances, from which the defendants contended
that the jury might infer that the saw was broken and the whole
damage done to it before it was delivered to their agent at
Barnet. '

The court instructed the jury, that the principal point of
enquiry for them was, whether the saw was broken and injured
in the manner complained of, before it was delivered to the de-~
fendants’ agent ; hecause the defendants were bound as common
carriers to exercise the highest degree of care and diligence in
the transportation of the saw ; were liable for every injury which
might happen to it, except such as human care or foresight could
not prevent ; an inevitable accident alone would excuse them from
liability for injuries to the saw, while it remained in their cus-
tody. And as no evidence had been laid before the jury tend-
ing to show in what manner the injury had been done to the saw,
if it ocourred while 16 was in the defendants’ care, they must be
held liable for the loss, if the jury were satisfied that the saw
was uninjured in the particular complained of, when the defend-
ants received it.

To this instruction the defendants excepted.

The jury having found a verdiet for the plaintiff, the defend-
ants move for a new trial by reason of said exceptions, and in
arrest of judgment for defect of the declaration.

Benton § Ray, for the defendants. |

I. The evidence had no legal tendency to establish “the facts
found by the jury.

II. The verdict was manifestly against all the.evidence in the
case, and should be set aside for that cause.

The verdict will be set aside, where it is apparent that the
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jury have neglected properly to consider the facts, and must
have overlooked prominent and essential points in the evidence,
80 that substantial justice has not been done — Wendell v. Safford,
12 N. H. 171. If the court are satisfied that the facts of the
cage were not fully understood at the trial ~Bangor v. Bruns-
wick, 27 Me. 851. If the jury have mistaken their duty with
regard to the evidence adduced before them —FHveleth v. Har-
mon, 88 Me. 275. Where the verdict is clearly against the
weight of evidence — Wait v. MelViel, T Mass. 2615 Curtis v.
Jackson, 13 Mass. 507. And this, although evidence was given
on both sides — Mziler v. Baker, 20 Pick. 285 Coffin v. Phenix
Ins. Co., 15 Pick. 291.

If the evidence was not such as would justify the jury in giv-
ing the verdict — Bishop v. Perkins, 18 Conn. 800 ; see, also,
21 Conn. 245; Schwal v. Grenerick, 18 Conn. 697 ; Brassfield
v. Byown, 4 Rich. 298 ; Long v. Lewts, 16 Geo. 154, and Young
v. Wilson, 24 Miss. 694, are to the same point.

There was no direct evidence as to the time, manner or place
of breaking fthe saw, but the way in which it was carried, the
state of the roads, and the facts and circumstances stated in the
case, show that it must have been broken before it wag delivered
to the defendants, and the finding of the jury to the contrary
was against the evidence within the authorities cited.

III. The instructions of the court were erroneous. The jury
were instructed that ¢ the defendants, as common carriers, were
bound to exercise the highest degree of care and diligence in the
transportation of the saw, and were liable for every injury which
might happen to if, except such as human care and foresight
could not prevent, and that inevitable accident alone would ex-
cuse them from liability for injuries to it, while it remained in
their custody.” It is a familiar maxim that common carriers
are exempted from losses occasioned by ¢ the act of God or the
public enemy.” This last exception was entirvely diregarded in
the instructions of the court. In this age of the world it would
be possible for human care and foresight to prevent almost all
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losses to goods in the charge of common carriers from the public
enemy. \

Then, again, the phrase, ¢ inevitable accident,” means sub-
stantially that which is unavoidable, or certain to happen, and
cannot include acts of the public enemy.

The most recent and best considered cases also make a plain
distinetion between the act of God and inevitable accident. 1
Parsons on Contracts, Title, Bailment, 685 ; Medrthur v. Sears,
21 Wendell 190.

In the Proprictors of Trent Navigation v. Wood, 4 Douglass
287, 290, Lord Mansfield says: ¢ The act of God is natural ne-
cessity, as wind and storms, which arise from natural causes, and
is distinct from inevitable accident.”” They are by no means
synonymous. An injury from an inundation, a tempest, or sud-
den illness, all which excuse the carrier, cannot be regarded as
inevitable, because it i3 seldom that losses from these causes
could not have been prevented by previous forethought or pre-
caution, Sir William Jones substituted the phrase inevitable ac-
cident for act of God, in his work on Bailments. His editor, Mr.
Balmanus, disapproves of the change in his note to page 122, in
these terms: ¢ Long use seems to have rendered the legal sense
and meaning of the words “ act of God” sufficiently perspicuous,
and would , perhaps make the substitution of others ¢ attended
with inconvenience.”

Burns § Fletcher, for the plaintiff.

Prrimy, C. J. The saw was damaged somewhere in the
course of transportation between Northumberland and Fisher-
ville ; but there was no direct evidence to show whether before
or after it was delivered to the defendants. There was, however,
much evidence as to the manner in which it was carried to Bar-
net, where the defendants received it, the state of the roads,
and other circumstances. Whether the saw was injured before
or after it came to the possession of the defendants, was a fact
to be inferred from the circumstances as they appeared on trial,
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and & question peculiarly proper for the jury to determine. In
a case like this, ¢ where presumptions are to be raised and infer-
ences drawn, and evidence is to be weighed, the verdict will not
be set-aside, although the court might have decided the other
way upon the facts.” Wendell v. Safford, 12 N. H. 171, 178.

The court are not able to see in the case any such decided
preponderance in the weight of evidence as leads them to the
conclusion that the jury ¢ misunderstood or disregarded the in-
structions of the court, or neglected to consider the facts, and
overlooked prominent and essential points in the evidence.”
The verdict cannot.be set aside on this ground.

The familiar rule of the common law charges a common car-
rier with all losses, except such as are caused by the act of God
or the public enemy, and this rule has undoubtedly been adopted
as the law of this State. In Moses v. Norris, 4 N. H. 804,
806, Richardson, C.J., remarks that the common carrier is
answerable for all losses happening otherwise than by “ inevita-
ble accident.” The decision of that case did not require the
court to consider the particular limits of the exceptions to a com-
mon carrier’s liability, and none of the authorities there cited,
except Jones on Bailments, use the term, ¢ inevitable accident,”
and we have no idea that the eourt, in the case of Moses v. Nor-
718, intended, by using the term, ¢“inevitable accident,” in thab
general way, to introduce any modification of the ancient and
well established rule of the common law.

In the present case it was quite unnecessary that the jury
should be particularly instructed as to the exact limits of a car-
rier’s liability, because, if the saw was injured while in charge of
the defendants, there was no evidence tending to show any fact
which would in law discharge them, and the burden of proof
was on them to show that the damage happened from some cause
that would furnish them with a legal excuse. Angell on Car-
riers, secs. 202 and 472.

The phrase, * inevitable accident,” used by the court in their
instructions to the jury, was not probably intended as any thing
more than a general statement of the common carrier’s’ legal
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Hability, and the case required no detailed explanations on that
point. At any rate, the defendants have no reason to complain
of the rule laid down; it was, at least, sufficiently favorable to
them, for the term, * inevitable accident,” has been criticised,
not because it would change the law fo the disadvantage of the
| carrier, but on the ground that, if admitted, it would relax the
| stringent rule of the common law, and embrace cases of aceident
| which must be regarded as inevitable, though not happening
| from causes that fall under the legal definition of the act of God
or of the public enemy ; such as the irresistible force of robbers,
or such as fires, commencing elsewhere and spreading to places
in which the goods were kept by the carrier. Angell on Car-
riers, secs. 1564 and 156 ; Forward v. Pittard, 1 T. R. 27, 33.
The court instructed the jury that the defendants were bound
to the highest degree of care and diligence, and were lable for
every injury to the saw, except such as human care and foresight
| could not prevent. The objections to these instructions appear to
| go on a mistake of the grounds upon which the legal liability of
common carriers rests. They are not charged because they are
shown to have been actually negligent, but because the law, upon
reasons of public policy, except in certain specified cases, holds
them to the lability of insurers. Hven inevitable accidents,
unless they can be classed under the legal head of acts of Glod
or the public enemy, will not exeuse them. Considered in the
abstract, the instructions of the court were, perhaps, not strictly
accurate, for they might seem to imply that there was a degree
of care and diligence, which would, as a general rule, and in all
cagses, discharge the carrier. But the error, if there was any,
was on the side of the defendants, and no ground of exception
for them.
" Beside, there was nothing in the case to make a particular
explanation of the limits and qualifications of a commen earrier’s
lability necessary or material.; If the saw was injured while in
the defendants’ charge, they were legally liable, inasmuch as in
that case the burden of proof was on them to show that the
injury happened from some cause that would furnish them with

]
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a defence, and no evidence was given tending to prove any such
cause.

The motion in arrest of judgment is not insisted on, and can-
not prevail. The declaration does not allege that a compensa-
tion was paid, or agreed to be paid, for carrying the saw. But
the action being in case, this was not necessary, as was held in
Coggs v. Barnard.

Judgment on the verdict.

Lavorraux 2. RoLre

An agreement to draw timber from a lot of land was signed by an agent. A
power-of-attorney, dated six meonths prior to the execution of the agreement,
was shown to have been in the hands of the agent; but whether before or after
the execution of the agreement the witness could not state. The agent was at
the time doing business for his principal in this State; the latter residing in
Massachusetts. — Held, that the evidence was competent to be submitted to a
jury, and from which they might find a delivery of the power before the exe-
cution of the agreement.

To recover for the non-performance of a contract to draw timber from a lot of
land, it is not necessary, in order to make out a prime-facie cause of action,
for the plaintiff to show that he is the owner of the land.

The breach of a contract to perform certain services within a specified time is
complete upon the arrival of the time to commence the performance, and the
absolute refusal ever to fulfil the contract ; and upon such refusal a suit may
be instituted, and damages recovered for the non-performance of the whole
contraet.

After the breach of such a contract, evidenee of a subsequent agreement be-
tween the plaintiff and third persons, and the amount to be paid for the per-
formance of the same services, but which agreemeut is never earried out, is
not competent as tending to show the amount of damages; otherwise, if the
services had been performed under such agreement.

CoveNANT broken, upon an agreement dated February 8,1854.
The- defendant made a denial upon the docket of the execu-
" tion of the agreement declaved on, and an affidavit agreeable to
the rule of court.
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