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case, notof the wereunder the circumstances compliedtrustee,
render ano to validauthoritythereand waswith; consequently

thehis disclosure. Where proceed­himagainst uponjudgment
those muststatute, provisionsof atheon provisionsings depend

the are erroneous andwith, or proceedingscompliedhe strictly
;33 N. H. 228 Carlton v. Insur­v. Badger,Eatonvoidable.

But the under35 H. 162. arisingN. questionsance Company,
so considered and discussed inthe case fullywerebranch ofthis

referred that it isto,before tounnecessaryv.Horn Thompson,
further.the subjectpursue

it must beerroneous,clearlywasjudgmentthe formerAs
be the in error,restitutionof awarded plaintiffareversed, writ

his intestate lost thedefendants formerbythe whatofto recover
the timethereon from of its payment,and interestjudgment,
; courtin error and as this is au-thisof proceedingcostswith

here should havethe same whichto render judgmentthorized
as the therebelow,the court andin judgmentrenderedbeen

that the in error’s intestate be dis-plaintiffbeenhaveshould
in must alsocosts, the error have judg-plaintiffwithcharged

as in the Common Pleas atcosts, taxedthe trustee’sforment
reversed.Judgment,$44.25.

Cheney & a.Hall v.

injured chargein a carrier,been while of commongoods found to haveareIf
damageon him to show that the from somehappenedisproofofthe burden

legalhim a defence.furnish withwhich wouldcause
allegeagainst it is not to that acommon carrier, necessary compensa-acaseIn

carryingagreed goods.be for theor to paid,was paid,tion

the at, &c.,declares that defendants,TheIn Case. plaintiff
common1852,the first of were carriersdayand on July,before

toall occasionmerchandise,and for persons havingof goods
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them, aVermont,from in the of toBarnet, Stateemploy place
called in Concord, in the ofFisherville, county Merrimack, and
on said first of the at said1852, today July, plaintiff, Barnet,
■wit,&c., saw,of one circular of the ofwas valuepossessed sixty

;of hisdollars, as and chattels and sogoodsproper being pos-
sessed on the at tothereof, &c.,same said Barnet, wit, at,day,
delivered his to said defendants, the said tosaw,by agent carry
the same from saidand Barnet tosafely said Fisher-securely

andville, the said defendants then and there had and received
to aforesaid;said be carried and delivered in mannersaw, yet

thethe defendants did not same so thatsaw no orcarry damage
thereto, but instead thereof the saidinjury onhappened saw,

said first of and became of no1852, broken,was valueday July,
to the for want of due care and ofplaintiff, thepreservation

defendants,same the said &c.by
the trial,Upon the itissue, thatupon general theappeared

defendants were in the businesspartners of common ofcarriers
and andgoods othermerchandise, from Barnet'tothings, Fisher-

ville, under the firm of & Co.Cheney
That the sent his circular ofplaintiff saw, four feetnearly

diameter, from Northumberland, to Fisherville,New-Hampshire,
to be It to Lancaster on arepaired. conveyedwas boardspring
on wheels, and fromwagon that to Barnet, aboutplace thirty
miles, the rack of a andupon stage wagon, was there delivered

the thedriver to of thestageby agent defendants on board their
;car theexpress railroad and theupon Passumpsic driver,stage

in behalf of the there to theplaintiff, defendants’paid theagent
sum of cents, him for thefifty charged of theby tofreight saw
Fisherville.

It that the notappeared was broken in thesaw manner com-
itof, when taken theplained was from plaintiff’s mill, near

Northumberland, and that it broken,so andwas its value as a
saw itentirely destroyed, when was first seen by any witness,
after its to thedelivery defendants; but there directwas no evi-
dence as to its itsituation at the time delivered towas them at
Barnet; the and anotherdriverstage witness, who assisted to
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thatthe tookcar,the same into noexpress testifying theyput
situation, nor there direct evidence atits wasof any whatnotice

theor in manner broken in theor what wastime sawplace
of; nor care taken of itwhat was on thecomplainedmanner

; much evidence introducedbut there was as to the mannerway
Barnet,it to the state of the roads,in transportedwaswhich

circumstances, from theother which defendants contendedand
infer thethat broken andthat the saw was the'mightjury whole

to itit before delivered to theirdone was atdamage agent
Barnet.

the theThe court instructed that ofjury, principal point
thewas, broken andthem whether was injuredfor sawenquiry

of, before it delivered to de-manner thethe wascomplainedin
bound asthe defendantsbecause were commonagent;fendants’

of care andthe inhighest degree diligenceto exercisecarriers
; liable everyof the forsaw were whichinjurythe transportation

as humanto such care or couldit, except foresightmight happen
excuseaccident alone would theman inevitable fromnot prevent;

■ the it remained in theirsaw,to cus-for whileinjuriesliability
had been laid before theevidence tend-juryAnd as notody.

hadmanner the been done to thein injury saw,to whatshowing
it in the care,defendants’ must betheywhile wasit occurredif

theif the were satisfied thatloss,the juryliable for sawheld
of, the defend-in the whencomplainedparticularuninjuredwas

it.receivedants
the defendants excepted.this instructionTo

thea verdict for the defend-plaintiff,foundhavingThe jury
saidtrial reason of and ina new by exceptions,formoveants

the declaration.for defect ofofarrest judgment

for defendants.theBay,Benton
to 'theestablish factstendencyhad no legalevidenceI. The

theby jury.found
all inthe.evidence themanifestly againstThe verdict wasII.

thataside for cause.be setshouldandcase,
it that theisaside,be set apparentwhereThe verdict will
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the facts,have to consider and mustjury neglected properly
evidence,and thehave overlooked essential inprominent points

—has not been doneso that substantial v.Wendelljustice Safford,
12 H. the are that the facts of theIT. 171. If court satisfied

Bruns­case not understood at the trial v.fully —Bangorwere
27 Me. 351. If the theirwick, havejury mistaken withduty

to the evidence adduced before themregard —JSveleth v. Har­
33mon, Me. the is275. Where verdict theclearly against

of 261;v.weight MeNiel,evidence —Wait Mass. Curtis v.7
13Jackson, this,Mass. 507. And evidencealthough was given

—• 285-;on both sides Miller v. 20Baker, Pick. v. PhenixCoffin
Co.,Ins. 15 Pick. 291.

If the evidence not such as the inwas would justify jury giv-
— ;the verdict Perkins, also,v. 13 Conn. 300ing see,Bishop

245;21 G-enerick, 697;Conn. Schwál v. 13 Conn. Brassfield
298; Lewis,v. 4Brown, LongRich. v. 16 and154,Geo. Young

v. 24 Miss. are to theWilson, 694, same point.
There no as todirect evidence the time,was manner or place

saw,of the but the in itbreaking was theway carried,which
state of the theroads, and facts and circumstances stated in the

that itcase, show must have been broken before it deliveredwas
to the and thedefendants, of the to thefinding jury contrary

the evidence theagainstwas within authorities cited.
III. The of theinstructions court were erroneous. The jury

“ defendants,were instructed that the as common carriers, were
bound to exercise the of caredegree and in thehighest diligence

of the and liable forsaw, weretransportation every whichinjury
to assuch human care andmight it,happen foresightexcept

could not and that inevitable accident alone ex-prevent, would
cuse them from itfor to remained init,liability injuries while
their It is a familiar maxim that common carrierscustody.”

“are from losses occasioned the of orexempted act God theby
This lastpublic inenemy.” exception was entirely diregarded

the instructions of the court. this itIn of the world wouldage
be for care and to almost allhumanpossible foresight prevent



COOS.30

v.Hall Cheney.

fromlosses to in the of common carriers thegoods charge public
enemy.

“ accident,”the inevitable means sub-Then, again, phrase,
tounavoidable,that which is or certain andstantially happen,

theincludecannot acts of public enemy.
The recent and best considered cases also make amost plain

(rodthe act accident. 1of and inevitabledistinction between
635; McArthurBailment, Sears,Parsons on v.Contracts, Title,

21 190.Wendell
v. 4Wood,In the Trent Navigation DouglassProprietors of

“290, act of is natural ne-Lord The God287, says:Mansfield
arise from andcauses,as and which naturalstorms,cessity, wind

meansis distinct from accident.” areTheyinevitable noby
sud-inundation,an a orAn fromsynonymous. tempest,injury

den all excuse the be ascarrier, regardedwhich cannotillness,
isbecause it seldom that losses from these causesinevitable,

been orprevious forethoughtcould not have prevented by pre-
J the ac-caution. Sir ones substituted inevitablephraseWilliam

editor,cident for act of in on Bailments. His Mr.God, his work
in his to in122,of the noteBalmanus, changedisapproves page

“ to rendered the sensethese terms: use haveLong legalseems
“ofand the act of God”meaning words sufficiently perspicuous,

“ofwould,and make the substitution others attendedperhaps
with inconvenience.”

for theBurns Fletcher, plaintiff.

in theC. J. damagedThe saw was somewherePeeley,

and Fisher-­of Northumberlandcourse betweentransportation
to; no direct evidence whether beforebut there showville was

to was, however,the defendants. Thereafter it deliveredor was
in it to Bar-­as to the manner was carriedmuch whichevidence

roads,thereceived state of theit,the defendantsnet, where
sawthe beforeother Whether was injuredand circumstances.

a factdefendants,of theto the wasor after it came possession
trial,onthe asto be inferred from circumstances they appeared
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and a for the to determine. Inquestion peculiarly proper jury
“a case like are to be raised and infer­this, where presumptions

ences and to be- thedrawn, evidence is verdict will notweighed,
be set the have decided theaside, court otheralthough might

the 12 H. 171, 178.facts.” v. N.way upon Wendell Safford,
The eourt in theare not able to see case such decidedany

in the of evidence as leads them to thepreponderance weight
“conclusion that the misunderstood or the in-jury disregarded

structions of the or to consider the andcourt, facts,neglected
overlooked and essential theprominent in evidence.”points
The verdict cannot he set aside on this ground.

The familiar rule of the eommon a commonlaw car-charges
rier all losses,with such as areexcept caused the act of Godby
or the andpublic this rule hasenemy, beenundoubtedly adopted
as the of thislaw State. In Moses Norris,v. 4 H. 304,N.
306, Richardson, C. J., remarks that the common carrier is

“for allanswerable losses thanhappening otherwise inevita-by
ble accident.” The decision of that ease did not therequire
court to consider the limits of theparticular to a com-exceptions
mon carrier’s and none of theliability, authorities there cited,

Jones Bailments,onexcept use the term, accident,”“inevitable
and have no ideawe that the in thecourt, ease of Moses v. Nor-

“ris, theintended, term, inevitableby using in thataccident,”
to introducegeneral way, modification of theany ancient and

established rule of the commonwell law.
In the case itpresent was that thequite unnecessary jury

should be instructed as to the exact of aparticularly limits car-
rier’s if thebecause,liability, saw was in ofinjured chargewhile
the theredefendants, no evidencewas to facttending anyshow

inwouldwhich law and thedischarge them, burden of proof
on them towas that the fromshow some causedamage happened

that furnish themwould awith excuse. onlegal Car-Angelí
secs. 202riers, and 472.

“The inevitablephrase, accident,” used the court in theirby
to theinstructions notwas intended asjury, probably thingany

more than a statement of thegeneral common carrier’s legal
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no detailed on thatand the case required explanationsliability,
the defendants no torate,At have reason complainpoint. any

down; it atwas, least,the laid favorable toof rule sufficiently
“the has beenthem, term, accident,” criticised,for inevitable

the to the of thenot because it would lawchange disadvantage
if it relax thethat, admitted,oncarrier, but the wouldground
andlaw,rule the embrace cases of accidentof commonstringent

as notinevitable,must be thoughregarded happeningwhich
the ofcauses that fall under definition the act of Godfrom legal

; thethe such as irresistible force ofenemy robbers,ofor public
fires, and tocommencingor such as elsewhere spreading places

in the were the carrier. on Car­by Angellgoods keptwhich
156;154 and Forward 1 R. 33.riers, Pittard, 27,secs. v. T.

theThe court instructed that the defendants boundjury were
the of care and and liable fordegreeto highest diligence, were

to the such as human care andsaw,injury except foresightevery
tonot The to these instructionscould prevent. objections appear

on of the the ofa mistake which legal liabilitygo grounds upon
are not because arecommon carriers rests. charged theyThey

to but because the law,have been negligent, uponshown actually
in certain holdscases,reasons of specifiedpublic policy, except

accidents,them to the of insurers. Even inevitableliability
classed under theunless can be head of acts of Godlegalthey

in thethe not excuse them. Consideredor willpublic enemy,
the instructions of the court notabstract, were, strictlyperhaps,

seem to that there aaccurate, for wasmight imply degreethey
rule,would,and as a and in allof care whichdiligence, general

the But the thereerror,carrier. ifcases, discharge was any,
on the of the and no ofdefendants,side ground exceptionwas

them.for
the ease to make athere inBeside, particularnothingwas

common carrier’sand of aof the limitsexplanation qualifications
inIf theor saw was whileinjuredliability necessary material.]

as ininasmuchliable,defendants’the werecharge, legallythey
theto thatof on them showthat case the burden wasproof

themthat furnish withfrom some cause wouldhappenedinjury
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sucha and no evidence todefence, tending prove anywas given
cause.

and can­on,The motion in arrest of is not insistedjudgment
that anot The declaration does not compensa­allegeprevail.

for the Buttion or to be carryingwas saw.paid, agreed paid,
the held inaction in this asnotbeing case, was wasnecessary,

v. Barnard.Coggs
the verdict.onJudgment

v. Rolfe.Lamoreaux

agreement signed by agent.land an Adraw timber from a lot of wasAn to
prior agreement,power-of-attomey, to the execution of thedated six months

agent;of the but whether before or aftershown to have been in the handswas
agentagreement could not state. The atof the the witness wasthe execution

State;doing principal residing inhis in this the latterthe time business for
Held, competentthe evidence was to be submitted to athatMassachusetts. —

they deliverymight powerjury, find a of the before the exe-and from which
agreement.cution of the

non-performance aa contract to draw timber from lot offor the ofTo recover
prima-facie action,land, necessary, in make a cause ofit is not order to out

plaintiff that he is the owner of the land.for the to show
specified time isa certain services within aThe breach of contract to perform

complete upon performance, and thethe arrival of the time to commence the
maycontract; uponand such refusal a suitabsolute refusal to fulfil theever

non-performanceinstituted, damages for the the wholebe and recovered of
contract.

contract, agreementsubsequenta be-After the breach of such a evidence of
per-persons, paidplaintiff and the amount be for thethe and third totween

agreement out,services, isbut is never carriedformance of the same which
damages; otherwise,competent tending if thenot as to show the amount of

agreement.performedhad been under suchservices

3,1854.an datedbroken, upon FebruaryCovenant agreement
docket of the execu-The- defendant made a denial theupon

totion of the anon,declared and affidavitagreement agreeable
the rule of court.


