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sucha and no evidence todefence, tending prove anywas given
cause.

and can­on,The motion in arrest of is not insistedjudgment
that anot The declaration does not compensa­allegeprevail.

for the Buttion or to be carryingwas saw.paid, agreed paid,
the held inaction in this asnotbeing case, was wasnecessary,

v. Barnard.Coggs
the verdict.onJudgment

v. Rolfe.Lamoreaux

agreement signed by agent.land an Adraw timber from a lot of wasAn to
prior agreement,power-of-attomey, to the execution of thedated six months

agent;of the but whether before or aftershown to have been in the handswas
agentagreement could not state. The atof the the witness wasthe execution

State;doing principal residing inhis in this the latterthe time business for
Held, competentthe evidence was to be submitted to athatMassachusetts. —

they deliverymight powerjury, find a of the before the exe-and from which
agreement.cution of the

non-performance aa contract to draw timber from lot offor the ofTo recover
prima-facie action,land, necessary, in make a cause ofit is not order to out

plaintiff that he is the owner of the land.for the to show
specified time isa certain services within aThe breach of contract to perform

complete upon performance, and thethe arrival of the time to commence the
maycontract; uponand such refusal a suitabsolute refusal to fulfil theever

non-performanceinstituted, damages for the the wholebe and recovered of
contract.

contract, agreementsubsequenta be-After the breach of such a evidence of
per-persons, paidplaintiff and the amount be for thethe and third totween

agreement out,services, isbut is never carriedformance of the same which
damages; otherwise,competent tending if thenot as to show the amount of

agreement.performedhad been under suchservices

3,1854.an datedbroken, upon FebruaryCovenant agreement
docket of the execu-The- defendant made a denial theupon

totion of the anon,declared and affidavitagreement agreeable
the rule of court.
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There sufficient to thatwas evidence theproveproduced
defendant and sealed the declared on, andsigned agreement
that it executed one Edwin Chase,was to actby professedwho
as for the the instrument andagent plaintiff, sealing signinghy

“the name, James A.plaintiff’s Lamoreaux, Chase,Edwinby
It that one of the executedAg’t.” appeared part agreement

in the same name delivered thewas to and onedefendent, part
retained bywas said Chase.

The introduced a datedplaintiff 1, 1853,paper July signed
filler;and sealed the and E. L.witnessed andplaintiff, byby

that Miller resided out State,of the heupon making proof gave
evidence of thethe of and of thehandwriting plaintiff, witness
thereto. The the theby counsel,waspaper plaintiff’sproduced

not at the trial. L.present Williams, aplaintiff being George
witness for the testified that the resides inplaintiff, plaintiff
Massachusetts; that Chase acts as in aplaintiff’s agent lumbering
business E. and heMonroe, H.,carried on at that (Williams)
has thebeen as a clerk for at Monroe foremployed plaintiff two

time,and that at but he couldsome when not heyears; say,
saw said in the hands of Chase.power-of-attorney

it thethis defendant thatUpon was there noby wasobjected
proofsufficient that the was made at the time itpower-of-attorney

date,bears nor it delivered tothat Chase before thewas making
of said but the court overruled theagreement; andobjection,
the same read thewas to jury.

To thatshow the titlehad to lot Eo. in theplaintiff 65, 2d
indivision, the oftown Brunswick, Yermont, evidence was in-

troduced to that the of thetending prove agent plaintiff went
a lot of land in said Brunswick, called Eo. or65,upon two

three times before the and examinedmade,wasagreement
the lot with the of Davidit, thepurpose buying beingHyde

once,owner of it. That before the 3d ofshortly February,day
said a and marked one1854, with went lineagent, surveyor,

lot,that and another the then the lot foragent claimingbetween
Lamoreaux;said and that after the 3d theofday February

and the and run the lines andlot,agent wentsurveyor upon
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lot,theof the exceptthe the rest .aroundmarked boundaries way
at one end.

made,thethe same wasagreementIt that on dayappeared
and thethe defendant plaintiff’sbefore itand signed,was

tothe timber ato examine with viewland,theagent went upon
the contract.making

to that the lot soshowtendingThe only evidence produced
2d division in said Bruns-in the65,entered lot No.wasupon

that it so calledtestified was bythat of whowick, was witnesses
the lot.withpersons acquainted

him and J. D.made betweenThe read an agreementplaintiff
which French1, 1854,dated MarchHunt, byFrench and one

fortimber from said lot athe priceand Hunt contracted to draw
toThis introducedabove the defendant’s contract. waspaper

con-the defendant’sthe for the non-fulfilment ofdamagesshow
tract.

that the defend-toThe evidence tending provegaveplaintiff
1854, uponthe 8d of February,in about a afterant, dayweek

refused ever towhollythe agent,to plaintiff’sbybeing applied
timber.or to thethe drawagreementperform

ruled that the extent of woulddamagesthis the courtUpon
contract;the the defendantof wholethebe for non-performance

in for nothe be liable this actionthat wouldcontending only
of thedone the datehe have betweenwhat mightperforming

theand the date of writ.agreement
thetaken forconsent,a verdict, plaintiff,this wasbyUpon

toandcase,theto all arising upon judgmentsubject exceptions
as theordered,a beverdict,on the or trial tobe ordered new

Judicial Court should direct.Supreme

theFletcher,Burns for plaintiff.

for the defendant.Heywood,

as sent to is but weEastman, case, us,J. This imperfect;
it that the action founded a contract datedfrom wasgather upon

to draw cer­3, the defendant1854, agreedwhichFebruary by
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tain timber for the from lot No.plaintiff 65, in 2dthe division
in Brunswick, Vermont. The execution of the' agreement by
the defendant butwas heproved; that theexcepted contract

notwas to have beenshown legally executed theby plaintiff,
and therefore that the consideration failed.

It that the nameappeared plaintiff’s was affixed to the contract
;one Chase and the wasby that theexception power-of-attorney,

the contractwhichby was notsigned, was to have beenshown
thedelivered before execution of the agreement Chase. Butby

think thewe evidence was to becompetent submitted to the
and from which find ajury, mightthey seasonable ofdelivery

the Chasepower. thesigned asagreement more than sixagent
months after the date of the He thepower-of-attorney. was at
time the of theacting agent plaintiff, and the power-of-attorney

seen in his hands eitherwas before or after the execution of the
In theagreement. absence of aconflicting evidence, jury might

find awell of thedelivery before the date ofpower-of-attorney
the andagreement; this must beexception overruled.

Prima thefade, evidence introduced was to showcompetent
the to take the timberplaintiff’s right from the lot. His agent

the lotwent several times theupon with owner, thewith avowed
of hepurpose purchasing. run out theSubsequently lines of

the lot, and itoverwent the defendant,with and examined the
timber. It notwas for thenecessary plaintiff to himselfshow
to be the theof lot. Heowner havemay the timberpurchased

andof thus have hadHyde, a to it.perfect right remove For
the defendant to have succeeded this heupon should atground,
least have some evidenceproduced of the ofplaintiff’s want
title to the timber. heThis did not to and hedo,attempt
cannot this ground.prevail upon

The rule of as laid thedamages courtdown was correct.by
defendant.The having refused toabsolutely the contract,perform

there was no reason the should wait ofwhy plaintiff lengthany
time before for theprosecuting After the refusaldamages. to

the theperform agreement, if he have the timberplaintiff, would
drawn, towas make aobliged contractnew others. Hewith

notwas torequired and ifwait see the defendant notwould
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broken when theThe contracthis determination. waschange
the time to'to commencedefendant refused perform;absolutely

thenit,understand arrived: andthe as hayingweperformance,
thenthe breach was perfect.

the think mustBut the other to verdict we prevail.exception
the sustained the non-the plaintiffTo which byshow damages

the read incontract, evi-plaintifffulfilment of the defendant’s
him and Hunt,made and Frenchdence an betweenagreement

theto timber from the lot for acontracted drawwhichby they
the defendant was to it.that for drawabove whichprice

be actual sales of theshown byThe value of mayproperty
situated under like circum­of of similaritself, propertyproperty

rule in this State. v.the settled Wal­stances. Such is Whipple
11 H.; ;N.Kirk,H. 130 Bean v. 397 v.10 N. Whitepole,

188.10 FosterRailroad,Concord
the beto owner evidencebySo an offer sell property may

theto that was nohim, as show property worthagainst tending
Foster 149.Co., 7 It is in themore. Insurancev.Kersey

as to itson his value.nature of an admission part
it tothe like is theshowcompetent priceUpon principle paid

as tolabor,similar the valuefor certain or tending provedoing
a an offer himAnd,of the as toagainst party, bylabor. per-

itadmissible,be asthe whatshowingform was worth.work would
the trial in this case doesBut the used notevidence upon

not thatIt does thethis appear work wasfall within principle.
or that the contractHunt,French and withever performed by

The evidence notinto effect. was usedthem ever carriedwas
but in hiscontract,the favor. Itthe wasmakingagainst party

hethan his statement of what was tomore willing givenothing
the ofand French anddrawn, agreementto have the lumber

evidence of this kind bethe To admitHunt to same. would
itsince could be for thefraud, easily got upto a door toopen

been theservices under agree-Had the performedoccasion.
have beenthe competent.evidence wouldment,

' the bethis verdict must setthe of evidenceFor admission
granted.New trialand aaside,


