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resulted in his summoned. Martin is thebeing brother as aswell
the witness of the residedprincipal plaintiff. He in Nashua,

thewhere thearose, whilecontroversy plaintiff resided at a
distance. He admits hethat collusively transferred a ofportion
his to inthe fraud of hisproperty ;creditorsplaintiff, and the

of thecircumstances transaction tend to araise strong suspicion
that the entire sale from him to the was colora-plaintiff merely
ble. It be thatwell understood themay plaintiff to himyielded
the andmanagement of the cause for trial. Itpreparation is
immaterial whether he did so, because, the sale being merely

Martin incolorable, remained fact the in be-interest, orparty
cause, the sale bona and hebeing therefore the realfide, plaintiff,
he theintrusted conduct of the cause to Martin, as his agent.
Neither can be to the fruitspermitted of a verdict whichenjoy
the misconduct of Martin, in thus materialsuppressing testimony
to a full and fair of theinvestigation case, whether asacting

or of theasprincipal agent plaintiff, have tendedmay to secure.
set aside, andVerdict new trial granted.

Morrill & a. v. Foster.

petitioner partition costs,The for is entitled to if herecover recovers all which
npon trial, though largerclaimed the a petition,he share was claimed in the if

party prejudged hythe other was not misled or it.

In PARTITION. In the it was set forth that thepetition two
each seized of one ofwere fourth a ofpetitioners tractpart land,

and that the besame set tothey prayed off them.might
The first denied the theseizure of asplea alleged;petitioners,

the second the sole seized of thealleged waspetitionee whole
land.

the thetrial, stated their claim to be for onepetitionersUpon
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thethe shares of ofeach, beingof the twofourth propertypart
seized thedeceased, who died ofofchildren Joseph Hemphill,

time the descentAt the offour childrenleaving only.property,
; and. the sharesto the son a double sharethe eldestgavelaw
heirs,of eachthose wereof the which werepetitioners, younger

notand afifth,one quarter.
shares,the title to thoseon the trial related toThe controversy

claimed ascosts,of them. Bothnot to the amount partiesand
and facts affidavits.these were shown bythe prevailing party,

for theFlint Bryant, petitioners.§•

Bellows,A. H. the cited Paine v.petitionees,A. forH.
;19 Pick. 539 Morrill246; Penniman,LundWood,4 Pick. v.

note.5 Poster 339, .Foster,v.

“that on the trial ofif,J. The statute provides,Bell, any
that the has a orbe determined rightit shallissue, petitioner

than he theclaims,but less courtdescribed,the estateinshare
thebe made in manner ac-aforesaid,thatshall order partition

of but theeach,to the actual shallrights petitionercording
costs.”recover

the orraise the rightmotions whether sharequestionThese
on the trial is to be deter-issue,the estate claimed of anyin

on theas or whether theissue,the pleadings,mined by joined
the share or interestascertain otherwisemaycourt what was

and contested at th'e trial. If a claims apartyclaimedreally
entitled, and the a trialhe not costs of haveto isshare which
to that it isdetermine reasonablepoint,been rendered necessary

this hishas occasioned unfoundedthe who expensethat party by
the it. it be ashould costs of But severeverywouldclaim pay

that a had recovered allprovide party,rule should whowhich
thebe costs of aclaimed, should to pay pro-ever compelledhe

he had claimedbecauselitigation,tracted merely inadvertently
owned,than he and thea share when casehis largerin petition

amendtrial omitted hisfor to petitionincautiouslypreparedwas
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his claim¾ it hisbj to exactlimiting right. No severe censure
in truth to to anought kind,attach inadvertence of this if the

sideother are in no misled or since it isway prejudiced, believed
there is no other instance awhere is thusparty punished without
costs or other because he has stated his claimany penalty, larger
than his endin the An amendment inproof justifies. suchany
case without doubt be in such awould allowed case without costs.

If the had ifbeen, petitionerstatute that a recovers a share
of the less he claims inestate, hut than Ms orpetition pleadings,

bethere could no doubt the question.upon
“But here the section be if itread, shall bemay determined

thethat has or ina share thepetitioner right butestate, less
of issue,”than he claims on the trial &e., and it thenany would

be clear that the share claimed on thevery trialactually might
be much less than the share claimedformally in thevery petition.

existAnd no reasonable could to anobjection theinquiry beyond
thepetitionterms of the as to what was actual claim at the trial.

the case think theshown,Upon we shouldplaintiffs recover
their costs.

v.State Stevens.

ordinarily cognizance questions by partiestake ofThis will not raised thecourt
agreed facts,pending term, uponat a anin a trial statement ofcause unless

agreement order, signed by-theappended presiding judge,thethere is to an or
reservingby clerk, questionsthe the forattested the consideration of the

court, appears, upon reserved, proceed-nor unless it the casewhole that some
term,ing uponthehad or moved at trial to which the conclusionswas of law

may applied byagreedthe facts be an order from this court.
ground exception assault,simpleais no of to an indictment forIt that in the

required bypreliminary complaint, give Supreme juris-the statute to the Court
diction, respondent chargedthe anwas with assault with tointent kill.

9, 113, Stat., any person anych. Rev. which enacts thatSection found drunk in
publicstreet, place, punishedalley, therefor, appliesor other beshall to the

streets, alleys, public places, part citycompact village,or other in the of a or
highways country.and not to commonthe of the


