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Morrill v. Foster.

resulted in his being summoned. Martin is the brother as well as

the principal witness of the plaintiff. He resided in Nashua,
where the controversy arose, while the plaintiff resided at a
distance. He admits that he collusively transferred a portion of
his property to the plaintiff, in fraud of his creditors ; and the
circumstances of the transaction tend to raise a strong suspicion
that the entire sale from him to the plaintiff was merely colora-
ble. It may well be understood that the plaintiff yielded to him
the management and preparation of the cause for trial. Tbis
immaterial whether he did so, because, the sale being merely
colorable, Martin remained in fact the party in interest, or be-
cause, the sale being bona fide, and he therefore the real plaintiff,
he intrusted the conduct of the cause to Martin, as his agent.
Neither can be permitted to enjoy the fruits of a verdict which
the misconduct of Martin, in thus suppressing testimony material
to a full and fair investigation of the case, whether acting as
principal or as agent of the plaintiff, may have tended to secure.
Verdict set aside, and new trial granted.

Morrint & @ v. FosTER.

The petitioner for partition is entitled to recover costs, if he recovers all which
he claimed upon the trial, thongh & larger share was claimed in the petition, if
the other party was not misled or prejudged by it.

Iy Parririon. In the petition it was set forth that the two
petitioners were each seized of one fourth part of a tract of land,
and they prayed that the same might be set off to them.

The first plea denied the seizure of the petitioners, as alleged ;
the second alleged the petitionee was sole seized of the whole
land. '

Upon the trial, the petitioners stated their claim to be for one
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fourth part of the property each, being the shares of two of the
children of Joseph Hemphill, deceased, who died seized of the
property, leaving four children only. At the time of the descent
the law gave to the eldest son a double share; and. the shares
of the petitioners, which were those of younger heirs, were each
one fifth, and not a quarter.

The controversy on the trial related to the title to those shares,
and not to the amount of them. Both parties claimed costs, as
the prevailing party, and these facts were shown by affidavits.

Flint § Bryant, for the petitioners.

H. A. 4 A. H. Bellows, for the petitionees, cited Paine v.’
Wood, 4 Pick. 246 ; Lund v. Penniman, 19 Pick. 639 ; Morrill
v. Foster, b Foster 839, note.

BrLn, J. The statute provides, that if, on the frial of any
issue, it shall be determined that the petitioner has a right or
share in the estate described, but less than he claims, the court
shall order that partition be made in the manner aforesaid, ac-
cording to the actual rights of each, but the petitioner shall
recover costs.”

These motions raise the question whether the right or share
in the estate claimed on the trial of any issue, is to be deter-
mined by the issue, as joined on the pleadings, or whether the
court may ascertain otherwise what was the share or interest
really claimed and contested ab the trial. If a party claims a
share to which he is not entitled, and the costs of a trial have
been rendered necessary to determine that point, it is reasonable
that the party who has occasioned this expense by his unfounded
claim should pay the costs of it. But it would be a very severe
rule which should provide that a party, who had recovered all
he ever claimed, should be compelled to pay the costs of a pro-
tracted litigation, merely because he had inadvertently claimed
in his petition a larger share than he owned, and when the case
was prepared for trial incautiously omitted to amend his petition
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by limiting his claimin it to his exact right. No severe censure
ought in truth to attach to an inadvertence of this kind, if the
other side are in no way misled or prejudiced, since it is believed
there is no other instance where a party is thus punished without
costs or any other penalty, because he has stated his claim larger
than his proof in the end justifies. An amendment in any such
case would without doubt be allowed in such a case without costs.

If the statute had been, that if a petitioner recovers a share
of the estate, but less than he claims in Ais petition or pleadings,
there could be ne doubt upon the question.

But here the section may be read, *“if it shall be determined
that the petitioner has a right or share in the estate, but less
than he claims on the trial of any issue,” &ec., and it then would
be very clear that the share actually claimed on the trial might
be very much less than the share formally claimed in the petition.
And no reasonable objection could exist to an inguiry beyond the
terms of the petition as to what was the actual claim at the trial.

Upon the case shown, we think the plaintiffs should recover
their costs.

STATE 9. STEVENS.

This court will not erdinarily take cognizance of questions raised by the parties
in & cause pending af a trial term, upon an agreed statement of facts, unless
there is appended to the agreement an order, sigued by.the presiding judge, or
attested by the clerk, reserving the questions for the consideration of the
whole court, nor unless it appears, upon the case reserved, that some proceed-
ing was had or moved at the frial term, to which the eonclusions of law upon
the agreed facts may be applied by an order from this cowrt.

It is no ground of exception to an indictment for a simple assault, that in the
preliminary complaint, required by the statute to give the Supreme Court juris-
diction, the respondent was charged with an assaulf with intent to kill.

Section 9, ch. 113, Rev. Stat., which enaets that any person found drunk in any
street, alley, or other publle place, shall be punished therefor, applies to the
streets, alleys, or other public places, in the compaet part of a city or village,
and not to the common highways of the country.
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