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his claim¾ it hisbj to exactlimiting right. No severe censure
in truth to to anought kind,attach inadvertence of this if the

sideother are in no misled or since it isway prejudiced, believed
there is no other instance awhere is thusparty punished without
costs or other because he has stated his claimany penalty, larger
than his endin the An amendment inproof justifies. suchany
case without doubt be in such awould allowed case without costs.

If the had ifbeen, petitionerstatute that a recovers a share
of the less he claims inestate, hut than Ms orpetition pleadings,

bethere could no doubt the question.upon
“But here the section be if itread, shall bemay determined

thethat has or ina share thepetitioner right butestate, less
of issue,”than he claims on the trial &e., and it thenany would

be clear that the share claimed on thevery trialactually might
be much less than the share claimedformally in thevery petition.

existAnd no reasonable could to anobjection theinquiry beyond
thepetitionterms of the as to what was actual claim at the trial.

the case think theshown,Upon we shouldplaintiffs recover
their costs.

v.State Stevens.

ordinarily cognizance questions by partiestake ofThis will not raised thecourt
agreed facts,pending term, uponat a anin a trial statement ofcause unless

agreement order, signed by-theappended presiding judge,thethere is to an or
reservingby clerk, questionsthe the forattested the consideration of the

court, appears, upon reserved, proceed-nor unless it the casewhole that some
term,ing uponthehad or moved at trial to which the conclusionswas of law

may applied byagreedthe facts be an order from this court.
ground exception assault,simpleais no of to an indictment forIt that in the

required bypreliminary complaint, give Supreme juris-the statute to the Court
diction, respondent chargedthe anwas with assault with tointent kill.

9, 113, Stat., any person anych. Rev. which enacts thatSection found drunk in
publicstreet, place, punishedalley, therefor, appliesor other beshall to the

streets, alleys, public places, part citycompact village,or other in the of a or
highways country.and not to commonthe of the
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filed in the case trial term, signedAs at bythe.agreement was
county and the the settingforattorneythe solititor respondent,

theindictment then pending against, respondentthat theforth
Locke; the to theon that complaintassault onefor awas simple

tointentthe an assault withallegedcourt for assaultmagistrate’s
as Locke was athe facts in the case were follows:and thatkill,

theConcord,of and arrested respondentof theofficerpolice city
on thehim, allegedagainstthe without any preceptin highway,
of thedrank The arrestthat and noisy. placehe wasground

and more than tenthethe of city,compact partwithoutwas
on seizedImmediately bybeingfrom dwelling-house.rods any
and,released,to be Locke’saskedLocke, uponthe respondent

lantern,of the head ahim on the side withhe struckrefusal,
thisin the indictment. agree-the Uponwhich is assault alleged

thetrial the case enteredterm,at the was uponment filedbeing
term.of the lawdocket

for theSolicitor, State.Bverett,

theMarshall, for respondent.JRolfe <f

thecase, presented court,This as to consistsSawyeR, J.
facts,of thean statement signedofmerely agreed by attorneys.

for a criminal offence. There does notIt is an indictment appear
or even an nor is itverdict, trial,been a orto have arraignment,

to orthat there was a motion other form ofquash,stated excep-
indictment;the nor that there a ofto was proceedingtion any

to the facts stated and thecause,the arisingkind in which law
of thethem, have Some factsmight agreedapplication.upon

the itto lead to that under-of character suppositionare a was
furnish groundthat for athey mightcounsel perhapsstood by

or for an in some other form to theto exceptionquash,motion
the while others seem beindictment,of would tosufficiency

the trial theof merits theas material uponunderstood only by
jury-

no for the of thecan make order causeThis court disposition
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forthe case thus the reason that no motion orupon presented,
had,other stated have been oris to is in anyproceeding way

to be to thehad, which order can It canproposed apply. only
be the beenunderstood that facts have inasagreed upon, stated
the for the of from thiscase, inpurpose drawing court, advance,
an of their the theexpression opinion upon question whether

canfacts in be madeagreed available to theany way respondent,
and if so, manner;to extent and in whatwhat awhether by
motion to to dismiss for of inquash, want or arrestjurisdiction,
of or the facts theto ajudgment, presenting as defenceby jury

a trial of the merits.upon
It does not from the ease that it iseven one reservedappear
the at the trial term thefor consideration ofby presidingjudge

the court. It that the havewhole onlyappears attorneys agreed
stated;to and leftthe facts we are to theconjecture why agree-

to whatment and themade,was connected with indict-purpose,
ment, conclusions to be from theany legal drawn facts as stated

be Theremay is, no case before andapplied. us, theregularly,
theof causeentry the docket of court beupon this must struck

from it as a mis-entry.
An loose and ofexceedingly irregular course is notproceeding

in the transfer of eases to courtunfrequently thisadopted by
of No such case is beagreement to considered asparties. pro-

theon docket of court,this unless the order theperly of judge
in the court below, him, or the certificatepresiding ofsigned by

the clerk of that hiscourt, order, is toattesting theappended
;case nor unless the case some orshows had movedproceeding,

in that court, which some is or beupon question raised, tomay
be fromseen the and tocase, the ofwhich conclusions law
arrived at the case be anupon ordermay specially applied by
from this court. It is ofno the of the courtbusiness topart

of theopinions upon abstract Inpronounce questions law. pres-
ent theease, courthowever, will not decline to theirexpress

theupon questionsviews which it bemay supposed were intended
to be itas is obvious this topresented, conduce amay more

decision of the cause thespeedy at trial term.
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It is is,understood that intended to be raisedone question
be thesustained,the indictment can at timeif,whether proper

and in the the should be taken that thereproper way, exception
assault,is a substantial between the of thevariance description

as, in the and that set forth in theindictment, complaintcharged
in 36Bean,made the court. In the case of State v.police

H. that it to be that a dif­N. it held is notwaspost., presumed
ferent offence intended in the indictment from that chargedwas
in the numerous circumstancesbecausecomplaint,preliminary

the in the assaultdescribingof set forth inaggravation complaint
is ofin the That case decisive anyomitted indictment.were

in the of suchthis,be raised groundthatquestion may upon
to thein of the In referencevariance the oifence.description

of the aCourt, simpleof the Supremequestion jurisdiction
is be thein briefest to consideredterms,described theassault,

if all circumstancessame described with conceivableoffence as
first to be in­The assaultsof statute requiringaggravation.

beforecourt,into to a orcomplaint policequired upon magistrate
not intended to makeindictment,can be the of wasthey subject

is and theclasses one of otherassaults,two of which within
makecourt;the hut to theof this jurisdic­without jurisdiction

the fact that ation in all of upon prelimi­cases assault depend
ofhas had. Circumstancesexamination been aggravationnary

thein to andrender it a different offence, respect degreemay
inflicted, not in referenceof to but tonature the bepunishment

is sufficient for this ifthe of this court. It purposejurisdiction
-and the re-the beenassault has into upon complaint,inquired

it shallfurther,beén to whether behas held answerspondent
in indictment as a assault.thecharged aggravatedor.simple

thebe,Another is understood to whether respondentquestion
antime the offence thecommittingat the arrest againstof was

; this theof the of Concord and depends upon ques-police city
Stat.,ch. Rev. are9, 113,tion the of sec.whether provisions

a or or equallylimited to of village, applythe compact citypart
is as fol-the The sectionthe common of country.to highways

drunk in street, alley,“If: shall be found anypersonlows any
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or Inother he shall be &c. State v.public place, punished,”
22 the ofHall, N. H. it decided that sec. 7384, was provisions

of this the of certain obstruc­placingwhichchapter, prohibits
“ intions or do notstreet, lane,any public place,”alley, apply

to the but the in thestreets, &c.,common to compacthighways,
of a of the reasons in that aspart suggested case,town. Many

decision,the the forceof with to sec. 9.ground equalapply
”“ “The anduse of the street the morealley,” excludingwords

indicates that theterm roadsgeneral “highway,” public through­
out the not the of theintended, but avenues com­werecountry

;of the and think the same constructiontown we is topact part
11,be as toto this section section itslimitinggiven application

to the of a theor factsvillage. Upon stated,compact part city
the thearrest of unauthorized. Butwas whetherrespondent

or not thematerial,this fact is is will depend upon question
under the of the thearrest,circumstanceswhether, respondent,

the the the lantern,in officer head with exceededbeating upon
the limits of resistance to an unauthorizedlawful arrest.proper

must be theThat before thepassedquestion upon by jury guilt
of the can be established.or innocence respondent

be court,The case must dismissed from the docket of this and
the docket the termthe cause stand of trial for furtherupon

there.proceedings


