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itself is,the ofthe in contract guarantyfrom usedexpressions
the defendants’the consideration of engagement.that such was

10; Kneeland, 218,v. Wend.Rogersv. 9 East 348Lill,Stadt
;9 see the authorities cited; Lowe,v. 1 also250 Jackson Bing.

toof this and notes Birkmyrunder the clause topic,firstbefore,
to v.Cases and those134,1 Smith’s WainDaniell, Leadingv.

ofCases See also notes Wil­2 147.Smith’sWalters, Leading
1 Saunders 210.Stanton,liams Forth v.to

untenable,the motion for nonsuitAs all the of weregrounds
it and there must be-overruled,was properly

the verdict.onJudgment

Henry inParker & HighwayC. forPetitionersa.,
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laying highway, mortgagee possessionthe of a a in entitled to noticeOil out is
as a land owner. #

corpora-amortgagee possession mortgageIf the in hold under' from a railroad
not,tion, executed, high-aduly proceeding layingwill in a outthe court for
corporation authority under theirway, inquire legalwhether the railroad had

mortgage.charter to make the

wasfor a in Manchester. ThePetition new highway petition
commissioners, theirto the road who made report, layingreferred

that the Connecticutthe road. It Merrimack andout appeared
1855, of20,to had made aRailroad, mortgageJulyRiver prior

cer-estate to for oftrustees,their real and personal securityall
enteredbonds; on the same 20th of the trusteestain that July

of the road,all the real and estateinto ofpossession personal
the same surrenderedthe that the railroad daymortgage;

the and that the trusteestrustees,1 the tofider mortgaged property
since,the andheld under everhave weremortgagepossession
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the commis-beforethus in at the time of the hearingpossession
Merrimack andon thesioners. Notice the servedof hearing was

butOctober, 1855,12th ofConnecticut on theRailroad,River
notice was the trustees.no served on

of the re-theThe of Manchester toobjected acceptancecity
Theon the trustees infor want of notice possession. peti-port,

no thusthe had -authoritytioners contended that railroad legal
and thatroad,to the of theand surrendermortgage property

notice.the not entitled tomortgagees were

theFitch forMorrison, Stanley, petitioners.

and N. for Manchester.Bell,N.Foster,

hadcase that the executedPehley, C. J. The shows railroad
the roadreal and had surrenderedestate,a of all theirmortgage

underto the inthe land who weremortgagees,and possession
itinthe remainsthe mortgagor possession,Wheremortgage.

have notice ofthat he is the tohas been decided partyproper
Parish v.-on to out athe a Gilm­hearing petition lay highway.

has11 N. 293. But the takenanton, mortgageeH. where
and to re­notice,is the entitled towe think he partypossession,

befor He toobligedthe wouldceive awardedmoney damages.
ifreceived,he the camefor the had mortgagordamagesaccount

no in theand there would beredeem, arrangingdifficultyto
If thethe mort­the under mortgage.ofrights partiesequitable
thereceive theof were to damages, securityout possessiongagor

betheof mortgagee might endangered.
thein intothink cannot this inquirywe proceeding goWe

thismaketheir the railroad to mort-charter authorizedwhether
under a con-land,in of theThe aretrustees possessiongage.
haveform, from the admitted to ownedinregular partyveyance

as to theirthe theat time of No questionthe land conveyance.
theState, railroad,is made thethe hereunder mortgage byright

; thinktitle and that inin the weother interestedor any party
cannota enterfor out welaying highwaythis proceedingpublic

that inquiry.upon
the recommitted.andrejected,must he petitionThe report


